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Under the pleadings, 1t was incumbent upon plaintiff 
to establish, by clear and convincing evidence, such facts 
as would support the conclusion that defendants are 
representing their goods to be of plaintiff's manufacture, 
—not, indeed, by direct representations to dealers, but 
by indirect representations made to the general public 
by means of the color and taste of their product, the “get- 
up of their packages, and the words used on_ their 
crowns and labels as names for their goods. ‘lo pro- 
vide a basis for such a conclusion, it was incumbent upon 
plaintiff to show clearly and convincingly that this color, 
laste, and “‘get-up,” and that these names, indicate to 
ihe general public the origin or ianutacture of ik 
goods and amount to a representation that plaintiff 1s 
their maker. Such facts plaintiff has completely failed 
io establish. 


Plaintiff has shown, without dispute, that its goods 
and defendants’ goods have the same color and taste, but 
it has not established, and has not produced any evidence 
tending to establish, that this color and taste have any 
significance whatever to the general public as indicative 
of the origin or manufacture of the goods. 


Plaintiff has shown, without dispute, that some of the 
several varieties of packages used by it and by defen- 
daAntiswiaye ccriain Tea likes neconinon. butot hasonot 
established, and has not produced any evidence tending 
io establish, that these common features signify any- 
thing whatever to the general public regarding the 
origin or manufacture of the goods contained in the 
packages having those features. 


Plaintiff has shown, without dispute, that defendants 
are using the words “Koke™ and “Dope” on their crowns 
and labels as names for their goods, but it has not es- 
tablished, and has not even attempted to establish, that 
the presence of these words on defendants’ crowns and 
iabels ever has caused, or 1s likely ever to cause, anyone 
to mistake defendants’ goods for those of plaintiff's 
manufacture. 


Plaintiff has shown, without dispute, that the public 
generally use and employ numerous expressions, such 
fo cokes) COpC, — ciiot, ~~ cye-opencr,  sirite 
“needle,” “hop,” “slow-dope.” ete., to indicate to soda 
dispensers the kind of drink they want, but it has not 
established, and has not produced any evidence tending 
io establish, that the general public use these various 
expressions, or any of them, to indicate the origin or 
manufacture of the goods thus asked for. 


Plaintiff has completely failed, therefore, to establish 
any facts from which the conclusion could be drawn that 
defendants are making any misrepresentations to the 
general public as to the true origin of their goods, or 
that they are placing in the hands of retailers an ‘in- 
strument of fraud.” Nothing else plaintiff mav have 
shown can possibly affect the decree that must be enter- 
ed. Unless these facts be proven, there is no room for 
a charge of fraud or unfair competition, 


“The essence of the wrong in unfair competition 
consists mm the sale of the goods of one manufactur- 
ei, OF vendor, 10r tle coodeeot another, and if ce- 


fendant so conducts its business as not to palin off 
its goods for those of complainants, the action 


(a) 


fails..—Howe Scale Co. v. Wyckoff, Seams & 
Bewedact, 198 U.S. 118, 140. 


Not only has plaintiff failed to show any title to relief, 
but the testimony overwhelmingly establishes the entire 
absence of any such right. 


It is overwhelmingly established, without dispute, and 
admitted, that numerous soda water beverages having 
precisely the same color as plaintiff's product were in 
the market fifty years or more before plaintiff's product 
was even dreamed of; that numerous soft drinks having 
precisely the same color and taste have been on the mar- 
ket ever since plaintiff's product was first placed on sale; 
that defendants and their predecessors have continuously 
manufactured and marketed beverages having precisely 
the same color and taste ever since 1888; and that at 
the time the bill was filed in this cause almost “innumer- 
able’ beverages of the samme color and taste were liter- 
ally flooding the market; and hence that no one in his 
right mind would ever be fool enough to think he could 
tell whose manufacture a drink ef this kind was simply 
by its color or taste. 


It is overwhelmingly established, without dispute, and 
admitted, that barrels painted the same shade of red as 
plaintiff's barrels have been in universal use since time 
immemorial for all kinds and flavors of soda water 
svrups and extracts, and particularly for the ‘innumer- 
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able” different brands of cola drinks; that the color and 
shade of paint plaintiff uses on its barrels is, and has 
been for years, in general use for painting all kinds of 
cooperage; and that, as a consequence, no one with ordin- 
ary intelligence would be so foolhardy as to even venture 
a guess as to whose manufacture of soda water a barrel 
might contain merely because the barrel was painted 
that color; or, indeed, as to what kind, or flavor, of soda 
water it might contain, or as to whether or not it con- 
tained soda water syrup at all. 


It is overwhelmingly established, without dispute, and 
aduiitted, that soda water bottles exactly like plaintiff's 
in size, color, shape, design, and general appearance, 
have been in universal use for all kinds and flavors of 
soda water since time out of nund, and certainly long 
before the aerated beverage made from plaintiff's syrup 
was ever marketed in bottles; that nearly all the “in- 
numerable” brands of cola drinks are marketed in bot- 
tles of precisely that same kind; that plaintiffs own 
vottlers market numerous other soda water flavors of 
the same color as plaintiff's product in bottles not only 
substantialiy indistinguishable from the bottles they use 
for the beverage made from plaintiff's syrup, but in many 
cases in identically the same bottles: and hence that no 
one but a fool would hazard a wager as to whose man- 
ufacture of soda water a bottle might contain merely be- 
cause it was a bottle having those features, or even as 
to what kind, or flavor, of soda water such a bottle night 
contain. 


It is overwhelmingly established, without dispute, that 
dispensing bottles like those plaintiff furnishes to its 
dealers are made by machinery, in immense quantities, 
for general distribution, and are the only design so 
made; that they are used generally in the trade as re- 
ceptacles for all the different brands and flavors of soda 
fountain syrups; and that, in consequence, no one who 
iad ever patrionized a soda fountain before would under- 
take to decide as to the manufacture of the syrup dis- 
played in such a dispensing bottle merely from the size, 
color, shape, design, or general appearance thereof, or 
even as to the particular kind or flavor of syrup therein 
exhibited. 


It is overwhelmingly established, without dispute, and 
admitted, that crowns having the same color, design, 
and style of lettering as those used on the bottles con- 
(aining the aerated beverage made from plaintiff's syrup 
have been in general use, not only on the bottles con- 
taining the different kinds of flavors of soda water, and 
on the bottles containing the “innumerable” other brands 
of cola drinks, but even on bottles containing beer and 
other kinds of beverages,—notably “Budweiser” beer, 
—ever since decorated crowns first came into use: and 
hence that nobody would ever think of looking to the 
color, design, or style of lettering on the crown of a 
bottle to determine whose manufacture of soda water 
such bottle might contain,—or even the kind of drink 
contained therein. 


It is overwhelmingly established, without dispute, that 


none of the several kinds of labels used on the various 
different types of receptacles for defendants’ product 
bears any sort of deceptive resemblance to any of the 
several kinds of labels used on the various different tvpes 
of receptacles for plaintiff's product. ‘TYhe only basis 
for the charge that defendants have imitated plaintiff's 
iabeleis the fact that fora short period in 1913 a»bottler 
in Dallas, Texas, and another in New Orleans, La., used 
a label on their bottles containing the aerated beverage 
made from defendants’ syrup which resembled in size, 
color, shape, and in the wording around the periphery, 
the label then used by some of plaintiff's bottlers on the 
bottles containing the aerated beverage made from 
plaintiff's syrup. This label differed from plaintiff's 
label in its most prominent features.—namely, in the 
name of the product conspicuously displayed in the cen- 
trem thereot ( Mokem), “inahe statement around the 
periphery as to the company under whose authority the 
stun was bottled; (the “Koke Cottipany of Texas” in 
Gme case, mide Southern ISolkke Co., Led, in aie 
othe), and in the sisnatmre of sthes president of tlie 
company (‘W. McCarty Moore.) It was not shown 
that plaintiff's label was in any way distinctive. On the 
other hand, it was adniutted that plaintiff had only been 
teme that particular desionvot label since 1907. having 
previously used a red label instead. It was shown that 
labels of that shape are in general use, and that it is 
customary to print around the periphery the statement 
that the article is bottled under the authority of the 
manufacturer. ‘he use of the label complained of was 
voluntarily discontinued by both the bottlers referred 
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to, at the suggestion of defendants, many months before 
this suit was brought, and a yellow and red label, which 
could not possibly be mistaken for any of plaintiff's 
iabels, was adopted and has since been used in its stead. 
It was readily admitted that the former label had never 
in fact misled anyone, and, as its use has been wholly 
discontinued, there is no probability that it ever will. 


It is frankly conceded that the use of the words 
“Koke” and “Dope” on defendants’ crowns and labels 
has never misled, and 1s not likely ever to mislead, any- 
one into supposing that defendants’ goods are plaintiff's 
goods, and it 1s overwhelmingly established, and admit- 
ted, that the slang expressions “coke,” “dope,” “shot,” 
etc., are used by the public merely to describe generically 
the character of commodity desired, and not in any wise 
to designate any particular manufacture of that com- 
modity; and hence that the sale of defendants’ goods, 
or anybody else's goods, in response to requests for that 
sort of article by any of these expressions, could not 
constitute a sale thereof as and for plaintiff's manufac- 
ture, but only as and for the kind of stuff it actually 1s. 
All of plaintiff's “trade” witnesses readily admit either 
that these expressions are used simply to indicate the 
kind of drink that 1s wanted, without reference to its 
manufacture, or else that they are not 1n a position to 
know whether or not these expressions are so used by 
the public generally. None of them pretend to assert 
that they are not so used. 


These admitted facts, coupled with the complete 
break-down of the attempt to show that defendants had 
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encouraged retailers to sell their goods as plaintiff's 
goods, and the utter collapse of the efforts to prove a 
fraudulent intent on the part of defendants, or actual 
substitution of their goods for plaintiff's, clearly evince 
the want of any foundation for this proceeding, and 
bring into strong releaf the admitted fact that the pur- 
pose of this suit is not to prevent wnfair competition, but 
any! competition. 


Under these circumstances it is not surprising to find 
plaintiff craftily trying to divert attention from the in- 
sufficiency and failure of its proof by all sorts of artful 
evasions, adroit sophistries, covert assumptions, reckless 
mistatements, aimless mud-slinging, and general ‘cam- 
ouflage.” 


For instance, we find plaintiff trying to evade the is- 
sue by vigorously attacking the testiniony [now no longer 
of any consequence since the drastic amendments to the 
bill (Ree. 113) | with respect to the timveswhen deten- 
dants’ predecessors first adopted and began to use the 
word “Koke” as a name for their product, and devot- 
ing practically its entire brief to a carefully inaccurate 
and purposely misleading distortion of that testimony, 
and a wholesale slinging of mud, just as though it could 
in any wise affect the result in this case whether de- 
tendants’ predecessors adopted and began to use the 
word “Koke” in 1888 or in 1909. A finding either way 
would not entitle plaintiff to the relief 1t seeks,—it would 
not cure plaintiff's failure to establish that the color and 
taste of defendants’ product, the “get-up” of their pack- 
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ages, and the use by them of the words “Koke™ and 
“Dope” as names for their product, in any wise misrep- 
resent the true origin or manufacture of their goods to 
plaintiff's damage, nor would it cure plaintiff's failure 
to prove that the sale of any goods other than those of 
its manufacture, in response to requests for “coke,” 
“dope,” “shot,” etc., constitute a sale of such goods as 
its goods. 


We find plaintiff seeking to draw the unwarranted 
conclusion that defendants are musrepresenting the 
origin of their goods, to its damage, and placing in the 
hands of retailers an “instrument of fraud,” from the 
wholly insufficient premise that certain features of their 
goods and packages, which are old in the art and com- 
ion to the trade and could not possibly misrepresent 
the maker of the goods because they have no sort of 
reference to origin or manufacture, are also possessed 
by plaintiff's goods, and that defendants’ packages are 
labeled and branded with names not only having no de- 
ceptive resemblance to the name branded upon plaintiff's 
packages, but strikingly dissimilar thereto and readily 
distinguishable therefrom. 


We find plaintiff seeking to draw the unwarranted 
conclusion that defendants’ goods have been passed off 
by retail dealers as its goods, and that defendants have 
encouraged this practice, from the wholly insufficient 
premise that defendants’ goods have been sold by retail 
dealers when that sort of drink was asked for by slang 
expressions indicating nothing more than that a drink 
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of that kind was wanted, and that defendants have ad- 
vised dealers that they had a perfect right to sell their 
gvoods under those circumstances. 


These are typical illustrations of the familiar falacy 
so well expressed by the phrase “non sequitur.” 


We find plaintiff, when confronted with the entire 
absence of any sufficient proof to sustain its case, pass- 
ing swiftly over this minor detail with the airy assump- 
tion that unfair competition and “fraudulent trade prac- 
tices” on the part of defendants have been “conclusively 
proved,” “not even denied,” and, indeed, “admitted,” and 
then dwelling at length upon the consequences of the 
wrong thus covertly assumed to have been perpetrated, 
and vehemenly denouncing that wholly imaginary wrong 
with a hewildering array of extravagant phrases design- 
ed to make up by wavy of assertion for what is lacking by 
way of proof. 


This form of evasion is frequently met with in cases 
of this kind, and is such an old trick that none but the 
most unsophisticated could be justly expected to be en- 
snared by it. 


To distract attention from the frantic way in which it 
has jumped about from pillar to post, asserting in one 
breath what is denied in the next, plaintiff accuses de- 
fendants of shifting positions and interposing inconsis- 
tent defenses. (Plaintiff's original brief, p. 51: supple- 
mental brief, p. 16). But the only shift 1n position de- 
fendants have made has been such as was necessary to 
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meet the new theory of the case as presented by plain- 
tiff's amendments to its bill (Rec., 113), or else to keep 
pace with the kaleidoscopic shiftings of position, with- 
out regard to consistency or candor, in which plaintiff 
has proven so resourceful. 


In one breath plaintiff asserts that the words “Coca- 
Cola” are not a description of its product, but an arbi- 
trary name, and hence a good trade-mark (supplemental 
brief, p. 12), and, in the next, that they are notionlyea 
description, but a truthful description, of its product, 
and hence not a deceptive mark (supplemental brief, 
p. 14). 


In one breath, to avoid the charge that it did not have 
the exclusive use on either the amd Coca “or thesjo1d 
“Cola” during any portion of the ten years next preced- 
ing the passage of the Trade-Mark Act of 1905, plaintiff 
asserts that its alleged trade-mark does not consist of 
either of those words considered separately, but only in 
the specific combination “Coca-Cola” (supplemental 
brief, p. 25): and, in the next breath, to provide a ground 
of complaint the use by defendants of the word *Koke,” 
it asserts that defendants have appropriated a word to 
which it has the exclusive right, because the sound of 
“Koke™ is somewhat similar to the sound of the first 


syllable of the single word “Coca.”’ (Supplemental brief, 
pp. 27 andes), 


In one breath plaintiff criticises defendants for wast- 
ing time in pointing out the fact that the words **Koke” 
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and “Dope” do not and cannot infringe the words “Coca- 
Cola” as a trade-mark (Supplemental brief, p. 27), as- 
serting that this proposition 1s now of only academic in- 
terest in view of the amendments to the bill striking out 
all charges to the effect that these words infringe the 
words “Coca-Cola”; and, in the next breath, it not only 
asserts that the words “Koke” and ‘Dope’ do infringe 
the words “Coca-Cola,” (Supplemental briet, p. 28), but 
recklessly asserts that the fact of infringement has been 
nnally and conclusively adjudicated between the parties 
and is now res adjudicata (supplemental brief, p. 8, et 
seq.). ‘The question may or may not be res adjudicata, 
but if res adjudicata, the fact that has been adjudicated 
and set at rest is not that the words **Koke™ and “Dope” 
imimnege the swords “Coca-Cola,” hut that they do nor 
infringe them. 


The F.xaminer of Interferences held that.— 


‘The opposer (the Coca-Cola Co.) has not estab- 
lished by the evidence which has been introduced, 
and does not appear to have attempted to establish, 
that any person has ever been misled as a result of 
any deceptive similarity or resemblance between the 
marks ‘Coca-Cola’ and *Koke’ into a purchase of ap- 
plicant’s (the Koke Company of America’s) goods 
believing them to be the goods of the opposer. In 
the absence of such proof, and in view of the fact 
that both parties have been actively engaged in a 
competitive business for a number of years, it should 
not be assumed that there is any likelihood of con- 
fusion, as originally alleged by the opposer, because 
of any resemblance which the mark *Koke’ bears to 
the mark ‘Coca-Cola.”” 
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This is the decision which was affirmed by the Com- 
missioner of Patents and which is now asserted to be res 
adjudicata. The same conclusion was reached in Coca- 
Cola Co. v. Branham, 216 Federal, 264, in which case the 
decree was final, plaintiff's appeal having been dismissed. 
(See Detendants Iiihits 272,273) 


The assertion is made that “it cannot be important 
why the public has given these nicknames [‘‘coke,” 
“lope, ~~ suet, etc. |) to Coca-Cola. Ghemiaciaem naiine 
public has done so, and defendants are knowingly and 
unfairly taking advantage of this fact.” (Supplemental 
brief, p. 36). ‘This is just another attempted evasion. 
The one vital, controlling question in this case is wry, 
and for what purpose, the public use these expressions. 
if they use them to designate origin or manufacture, and 
to point out plaintiff's manufacture specifically, plaintiff 
wins: 1f they do not, but, instead, use them, as they act- 
ually do, simply to indicate the kind of drink they want, 
by referring to the ingredients or effects peculiar to that 
kind of beverage, plaintiff loses. ‘The Commissioner of 
Patents held, in the case which plaintiff asserts is now 
res adjudicata, that defendants were not entitled to reg- 
ister the word “Koke” as a trade-mark,—not because it 
was a distinctive designation of origin applied exclusive- 
ly to plaintiff's manufacture,—but because it was a “‘pop- 
ular psuedonym” for the class of goods which defendants 
sell. (See, also, Coca-Cola Co. v. Branham, supra.) 


Plaintiff asserts with a reckless indifference to fact 
ihat “there is neither a statute nor any principle of the 
common law which would make misbranding or adulter- 
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ation, or even a clear, conclusive, and final adjudication 
between the United States and the Coca-Cola Co. of 
technical misbranding, an obstacle to the protection of 
established trade and property rights in the word ‘Coca- 
Cola (Supplementalibrie!, p. 20). 


The common law of both England and the United 
States has for more than a hundred years made the use 
by a plaintiff of deceptive and misleading trade-marks 
or trade-names a complete bar to any protection what- 
ever for a business which has grown out of, and is be- 
ing carried on by means of, such fraud and deceit (See 
Nppellamis Die, up, ol en seq. ). aindlesecniom Zit ine 
Trade-Mark Act of 1905 expressly provides: 


That no action or suit shall be conmmenced under 
the provisions of this Act in any case where the 
trade-mark is used in unlawful business, or upon an 
article injurious in itself, or which mark has been 
used with the design of deceiving the public in the 
purchase of merchandise,” ete. 


Taigmior tie thatthe decrec enrered in the caseomthe 
United States v. Forty Barrels, etc., of Coca-Cola, 241 
U.S., 265, provided that it should not be adversely em- 
ployed in any other litigation in which the Coca-Cola Co. 
was interested. It simply provided that “the judgment 
of forfeiture shall not be binding upon the clainant or its 
product as it shall relate to any other case or proceed- 
ing.’ ‘lhe decree did not purport to relieve plaintiff 
from any inference of guilt which might be drawn from 
the fact that 1t changed its formula,—or, as the decree 
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expressed it, “made certain modifications in its process 
of manufacture,"—in order to escape the humiliation 
of the judgment of guilt which would undoubtedly have 
been entered 1f the case had again been brought to trial, 
and to escape other prosecutions for misbranding and 
adulteration which would certainly have followed if 
plaintiff had not changed its formula. 


Plaintiff insinuates that the interlocutory, pro forma, 
decree entered by Judge Foster in the case of Coca-Cola 
Co. v7. Sonthewe Roke Co. itd) vera. ma the sDictive 
Court at New Orleans, was an independent adjudication 
upon the facts, and that that decree is now a final decree 
and that the questions therein adjudicated are now res 
adjudicata. Nothing could be further from the truth. 
Judge Ifoster filed no written opinion, but he stated oral- 
iy from the bench that, although the case had been elab- 
orately presented, he was of the opinion that all ques- 
tions therein should be treated —for the time being, 
at least—as res adjudicata, in view of Judge Sawtelle’s 
decree in the case at bar, and that he had therefore con- 
cluded to enter the samie decree as Judee Sawtelle had 
entered, awarding a reference so the decree would re- 
main interlocutory and under his control until this court 
had had a reasonable time to act upon this appeal. ‘The 
assertion that the time for appealing from this interloc- 
utory decree has elapsed displays a shocking misconcep- 
tion of the law governing appeals. 


In Nashville Syrup Co. v. Coca-Cola Co., 215 Federal, 
534 (C. C. A.=6), it was said: 


1) 


“The interlocutory decree awarding an injunction 
and making a reference to take an account of dam- 
ages was entered July 29th, 1912. ‘The master’s 
report was filed October 8th; defendant excepted, 
and the final order of the court on the exceptions 
was dated November 25th. ‘his order made no 
reference in terms to the order of July 29th, and was, 
in terms, confined to the sustaining of one exception, 
the overruling of another, an adjudication that 
plaintiff had failed to establish any damages, and 
anclispositiomot thecasts. * * * Clearly the decree 
of July 29th did not become final until November 
Zot This lastearnden nighiswell have repeated, 
in terms or by reference, the provisions of the order 
of July 29th, so that there would have been one 
complete, final decree, and we think this would have 
been according to the most careful practice; but 
the order of November 25th necessarily has this 
effect, and operates to redeclare the adjudications 
which, up to that time, had been interlocutory and 
within the control of the court, and which then, for 
the first time, became final. ‘The defendant then had 
six months within which to appeal from any part of 
this consolidated final decree. Loveland’s Appellate 
Jurisdiction, 467, 468; Grant Co. v7. Laird Co., 212 
ee oe2o Dip. Ct..352.05 Lids oe 
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SCHEDULE I. 
Defendant’s Chain of Title to “Koke.” 


Oni sunday, October 2dlss7 Dian cunbertenn 
of Atlanta, Ga., who was then operating the Pemberton 
Chenieal Co, at 107 Marietta Sty 2\tlaita,, and man- 
ufacturing “Pemberton’s French \Wine Coca,” “Globe 
flower Cough Syrup, Indian Queen Hair gDye 
“Coca-Cola Syrup,” “Gingerine,” “Compound Extract 
of Styllingia,” and other preparations, placed an adver- 
tisement in the Atlanta “Constitution” reading as fol- 
lows: (Rec., 1278) 


“\Wanted: An acceptable party with $2,000 to 
purchase a one-half interest in a very profitable and 
well-established manufacturing business. Absolute- 
lv no risk. Guaranteed a 50 per cent. profit on in- 
vestment, with possibilities of much larger profits. 
A rare opportunity to right party. A full investi- 
gation solicited. For particulars, address, with 
vour name, ‘Busines, 8'4 Marietta Street, Atlanta.” 


A photograph of page 13 of the Atlanta “Constitu- 
tion” of Sunday, Oct. 2nd, 1887, showing this advertise- 
ment, and duly authenticated by the custodian of the 
Congressional Library at Washington, is in evidence as 
Defendant’s’ Exhibit 13. 


ATOM PIE, of Bannesvilles Gry ( Reey 1277 ) : 


“l knew of |S. Pembentoneon Atlanta, Ga, 1 
first met him in 1887. My first introduction to him 
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was through an advertisement that he had in the 
Atlanta ‘Constitution’ in something like, I think, 
October, 1887. * * * When I[ saw that advertise- 
ment I wrote to that address there,—got in cor- 
respondenece with him. I suppose we passed some- 
thing like a half dozen letters.” 


Defendants’ levhibits 14 to 20, inclusive, are the orig- 
meal lettérs written by Dr. Pemberton to A. O. Murphy. 
The first one, dated October 4th, 1887 (fixhibit 14), be- 
gins as follows: 


“witlanta. Ga., Qet. 2th, 187. 


“A. GO. Marphy, Esq, 


“Barnesville, Ga. 
eeu Sipe 


cin’ replaetoesoums of the 3rd. inst. addressed to 
‘Business’ in answer to card which | had insterted 
in last Sunday's Constitution, beg to inform you 
that the business which I desire some energetic & 
good party to join me and take an interest is that of 
manufacturing a line of medicines which I began to 
make & introduce about 3 years ago,” etc. 


a OM hie (Réc., 1279) : 


“When I first came to Atlanta I found Dr. Pem- 
berton doing business down on Marietta St.. | have 
‘forgotten the number. Iie had an office in front, 
a laboratory in the back, and in the basement he was 
making ‘Wine of Coca, ‘Coca-Cola,’ a cough syrup 
of some description, and 1 think perhaps a hair dye, 
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and a preparation of some kind made from ginger, 
called ‘Gingerine, something like that, I think that 
was the list) * * = [here was nobody @ini i 
Pemberton at that time, associated with him in busi- 
ness, that [knew of. [le was making these prepara- 
tions ina small way only when we came there. The 
first time I ever visited him he carried me back in 
his manufactury where he manufactured a bit in a 
eimall Way. (Rec, 1270280), ~ = * nel cceinbes, 
1887, I finally moved to Atlanta, and, with Mr. May- 
held and Mr. Bloodworth, who was another towns- 
man of mine, formed a partnership with Dr. Pem- 
berton under the name of Pemberton Medicine Co. 
(Ree, 1270 Sa airs correspond cncem~ ac 
between Dr. Pemberton and myself. Afterwards I 
drew into it my friend, Mr. Bloodworth,—E. H. 
Bloodworth——who was of our town, and, also, a 
a partier at that tine, andmaiter we aiiived ail 
Atlanta, before we consummated the trade, we met 
Mr. Mayfield —J. C. Mayfeld,—from Alabama, 
who had also been in correspondence with him in 
reply to that advertisement in the ‘Constitution,’ so, 
after a conference between Mayfield, Bloodworth 
and myself, he came into the deal and we formed 
the partnership. All four,—Pemberton, Blood- 
worth, Mayfield and myself.—had equal partner- 
ship. We each of us three were to pay $2,000 cash 
into the concern, and Pemberton was to have an 
equal interest and put up his laboratory, office fx- 
tures, and formulas, business, good-will, and one 
thing and another, as an off-set for the $2,000 each 
one of us put up. ‘The formula for ‘Coca-Cola’ was 
included in that transaction. I drew up the partner- 
ship contract,—what you might call a business 
agreement,—stating the terms of the partnership. 
* * * Tt occurs to me | dremamenmeunider tte direc 
tion of Judge Simmons, my father-in-law,—Judge 
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T’. J. Simmons,—he was living with me at the 
fie. 


oC. MAYFIELD (Rec., 1586 and 1604) : 


“In 1887 an uncle of mine had formerly been in 
business, and we sold out in Rock Mills, Ala., and 
we had a little money.—his name was Randall. Mr. 
Randall noticed an advertisement in the Sunday's 
‘Constitution’ where the ad. wanted a partner to 
jon in aenaniiiachimne Mpusiness (186), * * * 
Defendants’ Exhibit 13, bemg a photograph of a 
page of the Atlanta ‘Constitution’ of Oct. 2nd, 1887, 
is the advertisement I spoke of. (Rec., 1604+). * * * 
He called my attention to it, and I told him to an- 
swer the advertisement, and we got a reply from 
Dr. Pemberton. \Vell, we were both favorably 1m- 
pressed with Dr. PeémbertOn s lettem,* * ~ arid, of 
course, a few letters passed, and we both went to 
Atlanta and had a conference with Dr. Pemberton 
Rec,, 1586) * * * . When we went to“Atlanta we 
went to Dr. Pemberton’s place of business to see 
him. His place of business then was 107 Marietta 
St., that is my recollection. He was doing business 
under the name of Pemberton Chemical Co.,—it was 
dro story biick residenecs(ivee., [OOF ag * * tle 
showed us what he had, went over the whole busi- 
ness, made us his proposition (Rec., 1386). * * * 
He had an office in the front room, the back hall 
had his manufactured goods in it, all the first floor 
was used for the laboratory, his basement was also 
used, and Dr. Pemberton lived in the second story. 
He was then making ‘Wine of Coca,’ ‘Coca-Cola,’ 
‘Globe Flower Cough Svrup, “Indian Queen Hair 
Dye.’ Triplex Pills,” he made a liniment,— Mustang 
Liniment,—his blood medicine, *Pemberton’s Styl- 
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lingia, *‘Pemberton’s Compound Extract of Stillin- 
gia, I believe that he had a preparation that he 
called lime juice and ginger. That is about all I 
can remember now. During my visit there in 1887 
| Saav=Dr, Pemberton actually making ‘Coca-Cola 

syrup (Rec., 1606). * * * We went back home and 
had the matter under discussion, and my uncle de- 
cided that he would not go in with it * * * but a 
few days thereafter I got a letter from the doctor 
that there was some other men figuring with him 
that would put in some money,—Mr. A. O. Murphy 
and Wire Bloodwwerth, “\Westhree et nee cmber- 
ton’s place of business in Atlanta and went over his 
business very thoroughly, one we agreed to go in 
with him (Rec., 1587 Ve leas tO pute ines2 
000, Mr. Bloodworth nd Mr. Murphy $2,000, 
and Mr. Pemberton was to put in all his business, 
stock of goods he had on hand, good-will, formulas, 
trade- marks, and evervthing of every nature and 
‘character pertaining to his “business, for another 
fourth interest valued at $2,000. ‘There was no 
agreement drawn up at that time, but it was agreed, 
and I moved my family to Atlanta sometime shortly 
thereafter in December. Mr. Murphy, or Mr. Blood- 
worth, was a little bit delaved getting up their mon- 
ey, and it was sometime in January, 1888, that the 
articles of agreement were drawn up and signed by 
its all (Ree. 1587 a * * * Gieewmritten contract of 
partnership was drawn up between us (Rec., 1607). 
= * 2 oheeirecited all the facts’ ave three qyere to 
put in $2,000 cash—Murphy, Bloodworth, and 
Mayfield—and Pemberton was to assign to us his 
assets, good-will, trade-mark, formula, stock on 
hand, and everything he had pertaining to that 
business he had, for one-fourth interest. * * * ‘The 
right to sell and manufacture ‘Coca-Cola’ was 1n- 
chided im that contract (icemmne0 jan moe elect 
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ually paid $2,000 into the partnership, Mr. Blood- 
worth paid in $2,000, it strikes me Mr. Murphy paid 
-1,500 and gave his obligation for $500.” (Rec., 
1608). 


A. O. MURPHY (Ree., 1287): 


“This (Defendants’ Exhibit 22) is a paper cover- 
inewilme «dissolution of the partnership, * * * an 
agreement between the four partners consenting to 
my retiring and their assuming all the obligations 
and everything in the business in the caption of 
that contract the date is mentioned there when the 
partnership was formed. IT suppose this is the exact 
dare the partnership was tniered into, or it would 
not have been specified in the agreement. It shows 
Increrc alia siivicss. ~sceoedhatets tlie 
original paper, written by my brother, who ts a law- 
merece wmlias/). * * “aieleft the teamhiact | tlic 
original partnership agreement of January 14th, 
1888] with Mr. Mayfield and Mr. Bloodworth when 
Iysold out. 1 lag change of the pihce up to that 
time,—I_ kept it in my possession,—but of course 
alle thewotiice papers were then turned aver to 
tiem (inde, I 261). | 


|. C. MAYFIELD (Ree., 1607) : 


“thavemot a°copy of that centract new, nor the 
original. ‘Nir. Nlurphy was the offee man, Mr. 
Bloodworth was the road man, and I was the labora- 
tory man. These papers were turned over to the 
Office man, and after Mr. Murphy left us, Mr. 
Bloodworth was the ofhce man, and he took charge 
of all papers of the company. I never had them in 
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ny possession, except as being connected with the 
em. 


MRS. FRANCES Bo PHOMPICING | ale 


“Tam 29 years old. I live in Waynesboro, Ga. 
Maptatheris 1) C banks, Sis yore ecto = a. 
is my aunt. I was present after the death of Mrs. 
Shelverton’s father when she was looking over 
some of his papers. She and I were living in the 
same house. It was just about three and a half to 
four years ago. Mr. E. H. Bloodworth was my 
grandfather, and my mother was the oldest child. 
He lived at her home more than anywhere else, and 
I was living at home at this time. It was after my 
mother’s death and grandfather's death—I am a 
widow and live with Mrs. Shelverton. . We were 
there cleaning out my grandfather’s trunk, and we 
were going through to see if there was any of 
grandfather's papers we wanted, and so she picked 
up this paper, contract, some sort of legal agree- 
ment,—I could not tell you exactly what it was. 
She read it to me and my brother sitting there be- 
side her. She said, ‘Here is this old contract be- 
tween my father and Mr. Pemberton,’ and in this 
contract were enumerated numerous articles that 
were to be manufactured, and among them was 
‘Coca-Cola,’ and she read out the word ‘Coca-Cola,’ 
and she said to me, ‘Isn't that awful to think that 
my father did not keep that.’ She said, “Think 
what we would have had today if he had not sold 
his formula to them, but had kept on manufacturing 
‘Coca-Cola,’ and she said, ‘Isn't it a shame that my 
father sold that, and that we are not making Coca- 
Cola today.” I remember the names that were 
signed to that contract, because she read them over 
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to me and said, ‘Look at this: 1t looks almost like 
lithographing. My grandfather's name was there, 
and I think it was signed by Mr. Murphy, my 
grandfather, Mr. Bloodworth, and Mr. Mayfield. 
IStave ino idea of the date of the contract.” After 
she read it, 1t was tossed and thrown into the fire 
with some other books and papers that we had. \We 
had no use for it, and were getting rid of all his 
rubbish.” (Rec., 1272-4). 


VMIRS ONS SHEE MieOnN (Rec., 1269-1272): 


oy miatue: tone cee bloodyyorth, =~ Wi cdc 
have papers belonging to my father. I was the old- 
est living girl, and when my father died he just told 
me that his papers were in his trumk=and that [ 
should go over them and keep what I chose and 
destroy what I chose. Soon after my father’s death 
we moved away from Atlanta, and I destroyed all 
that I thought I wanted to destroy. We have been 
away from Alanta four years, and papa died four 
ande@hali years ago (Rec, 1259), * = * I did not 
destroy any papers without reading them. The 
paper that made the most impression upon me,—that 
I hesitated to destroy, but finally did destroy, I am 
sorry,—was this contract, and with this contract I 
also destroyed some cotton papers that have proved 
a loss to me since. He was a cotton man. This 
business contract,—you know, a woman 1s not much 
of a business person, I suppose you would call it 
an agreement,—it was some kind of a legal contract, 
you know, regarding, I believe, my father and these 
other gentlemen —Mr. Mayfeld, Mr. Murphy, Mr. 
Pemberton and my father * * * who put up their 
money against the doctor's medicines,—against Dr. 
Pemberton’s medicines, I mean. * * * I remember 
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some of the names of some medicines in that con- 
ract: (hee 1270) lt nade Si inenomm@ocar 

and Coca-Cola in ieee of counmsemuareic tiie 
name that impressed me the most because it was 
then so much before the public. I do not remem- 
ber the date or tlre conic mmm icc ema sire 
die parties io that dorcenicniy res Diweembc inom 
Mr. Mayfield, Mr. Murphy and my ifather. The 
medicines described were ‘Indian Queen Hair Dye,’ 

‘Globe Cough Syr a ‘Lemon & Or: ange Elixir,’ and 
‘Wine of Coca’ and "Coca-Gola 4 ikcc, WP), eo 
Wier Were several © is, we ryere readline, ane I 
did the reading, ~ * * Some ot those that were 
present when [ read them were my nephew and my 
niece. My niece's name was Mrs. Frances B. 
Thompkins, and Charles K. Banks was the nephew, 
and we were sitting there, and I was destroving and 
reading them aloud.” (Ree., 1271) 


THOMAS C. BANKS, of Newman, Ga. (Rec., 1408- 
ESS) ¢ 


“Betore Weanietiene livedenie alata Emeaced 
in the railway imail service, at business 
29 yeatcamelahawe lived imetlamtae or 25 years, 
—twenty-five-—twenty-six years. I knew FE. H. 
Bloodworth. He was my father-in-law. I went to 
Atlanta before he did. He came there, I think, in 
‘87, perhaps, or ‘88. He went to live with me,— 
he lived and occupied the same house at 8 Woodard 
Ave. We lived practically together most of the 
time. He came here to go into business with Mr. 
Mayfield—Mayfield and Pemberton,—in the medi- 
cine business. He came there,—it must have been 
in mid-winter,—December or January, I do not re- 
call the day or date. He went in business with 
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then. They were making ‘Coca-Cola, ‘Stillingia, 

a blood medicine, and ‘Lemon & ope: Elixir, 
‘Mustang Liniment, ‘Queen Hair Dye, and ‘Globe 
Flower Cough Syrup, —T recall those, —vwell, per- 
haps SOs else I have forgotten about (Ree., 

1408-9). * * * IT cannot say I ever saw the contract 
of partnership. I heard them discuss it and all, but 
so far as nels the contract I cannot say I ever 
read it, * They came in possession of all those 
formulas for all those different drinks and proprie- 
tary medicines,—in possession of all of them.” 


(Rec., 1412-13). 
MISS MARION BLOODWORTH (Ree., 1262): 


“My tather was Eo Fly Gloodyomae* * ~ He 
came here to go in business with Mr. Pemberton, 
Mr. Mayfield and A. O. Murphy. [was living here 
with my sister when he came. Tle went in business 
with these parties. It was a medicine business, call- 
ed the Pemberton Medicine Co. They came just 
betore Christmas. It was in [88/7 that they came 
here, © * ~ |hey made “Glebe Blower Cough 
Syrup, Coca-Cola, “Vemon & Orange Elixir, and 
‘\Vine of Coca, and some kind of hair dye, I do not 
remember that,— Indian Queen Hair Dye,’ that was 
it) werrceC an 207 ). 


Plaintiff read into the cross-examination of Miss 
Marion Bloodworth an alleged affidavit purporting to 
have been made by E. H. Bloodworth in Atlanta on 
August 9th, 1905, in which the following statements 
wacte made (Rec. 1265-6) : 


“In 1888 A. O. Murphy, of Barnesville, Ga., Afrs. 
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Diva Brown, and myself bought Dr. Pemberton’s 
formulas, tachidhine “Coca-Cola (1262), 7 = IDE. 
Pemberton died soon after and we lost the ‘Coca- 
Cola’ name. We used the formula and called out 
goods *Yum-Yum,' but failed to successfully intro- 
diceit, SGlzeer 


In so far as this alleged affidavit states that Dr. Pem- 
perton sold all his formulas, including “Coca-Cola,” to 
the Pemberton Medicine Co., it of course speaks the 
truth, but the substitution of Mfrs. Diva Brozun for J. C. 
Mayfield as one of the partners in the Pemberton Medi- 
cine Co. is a piece of fiction. ‘The original dissolution 
agreement, in evidence as Defendants’ Exhibit 22, con- 
clusively proves that Mrs. Diva Brown was not one of 
the partners, not to mention the testimony of A. O. 
Murphy, J. C. Mayfield, T. C. Banks, Miss Marion 
Bloodworth, Mrs. N. L. Shelverton, Mrs. Frances B. 
Thompkins, Asa G. Candler (Rec., 383) and F. M. Rob- 
inson (Rec., 360). That Mrs. Diva Brown had no in- 
terest in the business, but that J. S. Pemberton, A. O. 
Murphy, EK. H. Bloodworth, and J. C. Mayfield were 
the only parties having an interest in the Pemberton 
Medicine Co. is also shown by the letter-head of the 
Pemberton Medicine Co., on which the names of the four 
partners appear, a photograph of which, duly authenti- 
cated by the Commissioner of Patents, is in evidence as 
Defendants Exmiutit 27 (Rec., 1285), and a reproduc- 
tion of which will be found opposite page 130 of Ap- 
pellants’ Brief. The fact is also shown by the certified 
copy of an application for a charter by which it was pro- 
posed to incorporate the Pemberton Medicine Co., which 
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document is in evidence as Defendants’ Exhibit 62 (Rec., 
1616), and which recites the fact that Pemberton, Mur- 
phy, Bloodworth and Mayfield, doing business as the 
Pemberton Medicine Co., desired to be incorporated un- 
der that name. 


This Mrs. Diva Brown was Mayfield’s wife in 1887 
and ‘88, and up until about 1898, when she secured a 
divorce and married a Judge Brown (Rec., 2419-20). 


pO OR Pitt Ghee 1290) : 


“I suppose I had met Mr. Mayfield’s wife. They 
lived in a different part of town from us, and per- 
haps I had been mtroduced to her by Mr. Mayfield. 
T just knew her as his wife. She had no interest 
in the business at that time, or during the time I 
was associated with it, whatever,—nothing to do 
with it.” 


iaintinmexdmimto theteress-examination of John I): 


Metcher (Rec., 1096) an alleged affidavit purporting to 
have been made by Mrs. Diva Brown, who died before 
this suit was brought. In this alleged afhdavit Mrs. Diva 
brown is represented as swearing, among other things, 
as follows: 


“About 14 vears ago I was one of the members 
Oiahie j= oat embertomemued Co.. of Atlanta, Ga. 
Uivetiumicomersted or Dr, |, S. Pemberton, of At- 
lantae Ga Mir Mine, of Barneswille Ga, (a 
brother-in-law of Judge Simmons, of the Superior 
Court of Georgia), Mr. Bloodworth, of Barnesville, 
Ga., Mr. Mayfield, of Atlanta, and myself. Dr. 
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Pemberton pater the Lormiulas mor Coca-Cola, 
‘Pemberton’s French Wine Coca,’ ‘Indian Queen 
Hair Dye, ‘Lemon & Orange Elixir,’ ‘Globe Flower 
Cotighy Sy) sete, into ide dirimeeandeeac moti 
other members of the firm put in a certain sum of 
money. Mr. Murphy did the advertising, Mr. 
Bloodworth the book-keeping, Mr. Mayfield and 
myself the manufacturing. Dr. Pemberton, who 
was in very poor health, superintended the manu- 
facturing when well enough.” 


Mrs. Diva Brown stated the facts correctly in this 
extract, except for the addition of herself as a member 
of the firm and as having herself participated in the 
manufacturing. As will be shown later on, after her 
divorce from Mr. Mayfield, she made her living by sell- 
ing some sort of formula for a cola drink which she 
represented to be the original “Coca-Cola” formula, and 
she made this affidavit, and got E. H. Bloodworth to 
niake the affidavit above referred to, containing the 
statement that she was a member of the old Pemberton 
Medicine Co., and assisted in the manufacture of “Coca- 
Cola” herselijameonder io lend colorao her representa- 
iions that the formula she was selling was the original 
“Coca-Cola” formula. 


On August Ist, 1899, Mrs. J. S. Pemberton, widow 
of old Dr. Pemberton, made an affidavit before Fred 
W. Burress, a notary public of Atlanta, Ga., which was 
also witnessed by C. H. Crimm, in which she swore 


Cec ols) = 


“That my husband, Dr. J. S. Pemberton, was the 
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originator of the formula for making ‘Coca-Cola,’ 
‘Wine Coca,’ and other similar fountain beverages: 
that Mr. J. C. Mayfield, of Atlanta, was associated 
with Dr. J. 5. Pemberton long before and up to the 
time of his death, and it was under my husband's 
own personal supervision and instruction that Mr. 
Mayfield was taught to manufacture these and other 
specialties. ‘l’o my personal knowledge Mr. Mayfield 
was an exnert in the manufacture of beth the above 
commdoities long before the esent Coca-Cola and 
Wine Coca Companies yee ene eI 
undoubtedly true that he is ee the oldest and 
most efficient and experienced living man in the 
manufacture of those specialties, and the most re- 
liable expert on the subject.” 


A printed copy of this affidavit 1s in evidence as 
Defendants’ Exhibit 66 (Rec., 1618), the original hav- 
ing been lost by one of the printers to whom it was sent 
a “cope. (Rec, 1619). 


eC ieee LI (Rec.; 16s): 


“Mrs. Pemberton, on Aug. Ist, 1899, in Atlanta, 
Ga., did sign this certificate ( Defendants’ Exhibit 
66), oan redasedas tollows.* * > [ean At 
lanta on August Ist, 1899, when Mrs. Pemberton 
Sienedwit (hee lols). * * = Mis) Pemberton 
turned the original certificate over to me after she 
Stened it. .(t Mata have gotten lost at some of the 
printers—l had some of these things printed. | 
did ee it for quite a while, carrying it from place 
tomplace, ( RecialollD ), 
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C. H. CRIMM, Tennessee Manager of the Germania 
Lite Insurance Conon ewe, Work (heceer jo). 


hero Wikess Jie Ss Jecimiseriom, te wie or |. S. 
Pemberton, just slightly. I witnessed a certificate 
signed by her (Rec, 1038)) =" S@ijemi as. bP em- 
berton signed the certificate about 7889 [1899] in 
Atlanta, Ga., in the old Norcross Building. * * * 
It was along the line that they were associated in 
‘business. Mr. Mayfield was associated in business 
with her husband when they manufactured a bev- 
erage there several years ago,—along that line 
(Rec., 1039). =O Do. you remember the 
name of the beverage that she stated in that cer- 
tificate that her husband and J. C. Mayfield had 
been manufacturing? A.—Coca-Cola.’ I don't 
know what became of the original certificate. I do 
not know what became of the gentleman who signed 
there as notary public, Mr. Fred W. Burress. He 
was a young lawyer therein Atlanta. I do not know 
[what | became ot Mrs 9jj. 5b empencme mince. 
1040). 


Mrs. Pemberton died several years before this suit 
was brought. 


J. CASI LD (Rec oes. 1608-9) : 


‘Beiore the articles of agreement were signed, I 
was around his place of business all the time and 
was getting as well posted as I could, because it was 
agreed that I was to do the manufacturing (Rec., 
1588). * * * Q.—Now, was the formula for mak- 
ing ‘Coca-Cola’ made known by Dr. Pemberton to 
the members of that partnership at that time? A.— 
It was to me. * * * He got his formula book and 
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called it omer t0 me word for svord beiore we leit 
themvirnretta, St. place™* * * ie Was in’ bed sick, 
and we thought we ought to have it, you know,— 
we were looking after things, and we had paid in 
Oulmiione,. = * ~ Ile sent tor ime mind Iewemt wp 
to his sick bed, and he had the formula book, and 
T brought me a book, and I copied everything, word 
for word, as he gave it out, with complete instruc- 
tions. * * * O.—W as the formula for ‘Coca-Cola’ 
copied by you at that time ?A.—It was (Rec., 1608). 
> * Alter the iogmation of this partmershiy, the 
partnership took the name of Pemberton Medicine 
Co. Under that name we manufactured ‘Wine of 
Coca, * * * ‘Globe Flower Cough Syrup, the 
blood medicine, “Lime Juice and Ginger, ‘Coca- 
Cola eiindian Oueen Fain Dye * “929 Pemon & 
Orage Elixir. * 2 * Aiter the tommeon®6! the 
partnership I made the ‘Coca-Cola’ syrup. When 
I made my first batch of ‘Coca-Cola’ syrup, Dr. 
Pemberton was there telling me,—I had to do all 
things,—and he would stand around and tell me 
howe to do these things.” (Rees, 1609). 


A ©, IMUUUR Tete Ou (Re Zoos 


“Dr. Pemberton and Mr. Mayfield had charge of 
the laboratories. Of course, I was in there off and 
on and aided myself in making it with them, but 
they were recognized as the head of the laboratory 
department. Mr. Bloodworth was on the road. Mr. 
Mayfield knew the formula for making the product, 
—that was done when Dr. Pemberton was at home. 
Mr. Mayfield was the practical man in the labora- 
tory. Dr. Pemberton was simply directing him.” 


Cae ISS (Rec, 12)" 
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“Mr. Mayfield, I think it was, that actually mixed 
ie svicup, tints Coca-Cola, ~ =" hlelearmed trom 
old Dr. Pemberton, I suppose,—he was there to 1n- 
struct him.” 


| COMES Cicer can: 


“\WWe did some manufacturing at his old place on 
Mamietta Sho" * * It seenis to nie like view ass107 
Marietta,—somewhere along there,—it was below 
the post office. We did not like the place, and we 
looked for a new place on South Pryor St.,—TI think 
it was the corner of Pryor and Hunter,—and we 
moved down there, maybe it was the last of January. 
i We adminte omee onthe tiist tloomsands tlie 
laboratory and all this other stuff on the second 
floor,—up stairs (Rec., 1588). * * * When we left 
107 Marietta St., and went down to South Pryor 
St. * * * we continued to manufacture and sell ‘Coca- 
Cola’ syrup under that name for two or three 
months. After we began to manufacture this Coca- 
Cola syrup, we sold it. The trade was small. I 
do not suppose we ever shipped any in the begin- 
ning over 5 gallons,—some gallon jugs, and the 5- 
gallon kegs was the most sizes that we put it in 
then. We might have shipped some quart bottles, 
or something like that, to good people,—considered 
that was more a gift than anything else, a sample. 
* %* %* \Ve put labels on these containers to indicate 
the conents of them; it had a label, ‘Coca-Cola.’ 

i Ieec HOMO=1 1 ). 


A. O. MURPHY (Rec., 1281): 
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“After we formed this partnership, we continued 
to manufacture down on Marietta St. a very short 
tne, and then we moved up on Piyor St, Pirvon 
or Hunter,—and continued the manufacture there, 
right in the second story. My office was at first on 
the lower floor, and afterwards we moved the whole 
oie ap-stais (Rec, 1251) ee ee Wwe coldithe 
entire line. * * * The ‘\Wine of Coca,—it was a 
wine tonic put up in quart bottles —and ‘Coca-Cola,’ 
the fountain syrup, and the “Gingerine’ were the 
three we pressed more than any others. 7 & * We 
manufactured and sold this product ‘Coca-Cola’ un- 
dete thatemamies mee, 1282 ). 


MISS MARION BLOODWORTH (Rece., 1264- 
ZZ) 


“Immediately after this partnership was formed, 
they made and sold a product under the name of 
‘Coca-Cola.’ I distinctly remember labels of *Coca- 
Cola.” * * * The labels were pasted on kegs in one 
form or another,—I just remember seeing it on top 
of the kegs (Rec., 1264). * * * I used to go down 
to the place of business every tena days. J] drank 
that ‘Coca-Cola’ they were making. ‘They were 
making a dark brown red syrup. It tasted like 
‘Coca-Cola’ tasts now, and it looked like ‘Coca-Cola.’ 
‘ihev had little kegs, I would call them, for shipping 
it out. They were painted red. They had “Coca- 
(ola on ticmmeemcivec., 1263). 


TEION AS C. BANKS (Kec., 1409): 


“They were making “Coca-Cola, * * * “Stillin- 
gia, a blood medicine, and ‘Lemon & Orange Elixir,’ 
“Mustang Liniment,’ ‘Queen Hair Dve,’ and ‘Globe 
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Flower Cough Syrup. I recall those,—well, per- 
haps somenamerelsccuehave ioreotten about. 1 
This product ‘Coca-Cola’ was a drink * * * a soda 
fountain drink. * * * Color of it was a dark ma- 
hogany. * = It tastedlilake the Coca-Colaevon 
get now,—practically the same taste. I had occa- 
sion to go down to the places of business of these 
people frequently, * * * | often went down to the 
place of business during the time they were making 
that [‘Coca-Cola..]. They were selling 1t,—ship- 
ping it around and selling it to soda fountains. ‘They 
put it in small kegs and jugs that I saw. The kegs 
were painted red. ‘The kegs were marked ‘Coca- 
OB Il cOMpalarucllarce letters IsccamietO: OP 


ale 


Fe rl sake clei making ‘Coca- Cola’ myself, I 
can Tes labels, ‘Coca-Cola. (Rec., 1413)... 


A. OMAR PT Chee, 123259). 


“Something like a couple of months, or perhaps it 
might have been more than that, or three months 
after that, this controversy with the old doctor in 
regard to ‘Coca-Cola, in connection with his son 
Charles came wy Gice, 2.20 2 ile cpimiic: 
the question on us that he had sold the right to make 
‘Coca-Cola to lis son Charlie. Really, the way he 
expressed it, Charlie had, on certain occasions, ob- 
tained a written sale, a bill of sale, of this ‘Coca- 
Cola’ drink’ and he would have to conform to it, but 
he would get us up a substitute which would be iden- 
tically the same thing under a different name. Then 
arose the controversy in regard to that part of the 
business. ‘This substitute he mentioned was not a 
different product from the one that we had thereto- 
fore been niantiiactunine, excepuumnanes = * ~ We 
had a discussion about trying to keep the name 


‘Coca-Cola. One would naturally suppose we had 
Guite a row over it among the partners, but the whole 
gist of the thing ts this: After we had gotten our 
hands into the fire and consummated the trade and 
got to work, and, as I stated a while ago, we found 
out to our sorrow that Dr. Pemberton was a drug 
fiend, and that of course was distasteful to any man 
of business, and the crowning act was when he vio- 
lated his contract in regard to this ‘Coca-Cola’ syrun, 
and we, of course, had quite a warm time of it fora 
while, and he had to pacify us with the idea that 
ve put out lero the same thing under a differ- 
ent name (Rec., 1283-4). * * * Most anybody ac- 
quainted with the history of these drinks knows that 
about that time ‘Coca- Cola, ‘Wine of Coca, or none 
of these drinks were very prominent. ‘They were 
all in their infancy.—in fact, that drink idea, soda 
fountain drink idea, was 1m its infancy,—and rather 
than break up the whole thing and create a row 
among partners, we tacitly and silently went to work 
to see 1f we could off-set it in some other way (Res., 
[23 ),* * * Vie first stantedimout weithi the maine 
called *Yum-Yurm, and then we got on to one or 
miro oth@rs.— Kok (Ree. 1263). * * * We hell 
to ‘Koke’ after we used *Yum-Yuni a while, and 
abandoned that and then agreed on “Koke.’ * * * 
eee vs as i CODES for the product in the spring of 
88. The product was all labeled, w hether it 
went out in the shape of kegs or barrels. \We did 
not use much barrel stuff, of course,then: we were 
too little. Sometimes it went out even in smaller 
quantities than that, and, when put out, it was, of 
course, labeled just like ‘Wine of Coca’ was labeled, 
labeled with this word ‘Koke.” Those barrels and 


kegs, to my recollection, were painted just common 
eda inec., 1254). 
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J. C. MAYFIELD (Rec., 1588-9, 1612-13): 


“Dr. Pemberton was in bad health. We did not 
know at the time what was the matter with him, 
but it developed later that he was a drug-fiend. Of 
course, we were all very much put out by the fact 
(Rec, Sse 0) =) A ite eve had smamiiaeruted| 
and sold™ Coca-Cola Tor twe oF thice montis, Di, 
Pemberton stated to us one day that he had decided 
to give ‘Coca-Cola’ to his son, * * * I knew he had 
been having trouble with his son, who was an unruly 
bad boy, and he reported to us that he would have 
to give it to him to keep peace in the family (Rec., 
1612). * aD, Pemberton! nadia coimecnmmonic: 
child, Charley Pemberton, who knew all about man- 
Ufactirinestmccesspccmmiies. “salle (discisced it 
with me, that he would do the manufacturing, but 
it was agreed and understood that I would do the 
manutacturing. Naturally, it cut the son out of a 
position. He was disgruntled,—dissatisfied,—and 
made it ups tine old Tian MMi ecmibecitenne: 5° = 
He said he would have to give him that business in 
@rder to keep peace (Rec mloss oy) = > nt we 
did not agree,—this was after T bought a fourth 
interest in ‘Coca-Cola,’ after we had been manufac- 
turing and selling and going around satisfied with 
the business, The old doctor was sick, and kept 
fretting around about it, and said it was not of much 
value, that “it had [not] been on the market very 
long’; that “we had the same formula and could 
go on and make the same goods under some other 
name and he would appreciate it. * * * The other 
partners and I did not agree to any sale or assign- 
ment of the business of manufacturing and selling 
‘Coca-Cola.’ * * * We went ahead and sorter ac- 
cepted the situation: i ways = we micd 10 
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have peace in the family if we could, and we dis- 
cussed among ourselves what to call our *Coca- 
Cola, and agreed upon the name ‘Koke’ (Rec., 1612- 
io). * * * Me used a label to desionate the ooods, 
of course, and placed on the label ‘Koke, spelled 
‘K-o-k-e.. The product was not different from the 
product ‘Coca-Cola, there was no difference be- 
@veen the product which we thereatter labeled 
‘Koke, and ‘Coca-Cola. We continued to manu- 
facture ‘Koke’ by the same formula that old Dr. 
Pemberton turned over to us as the ‘Coca-Cola’ 
formula. .\fter we had changed the name of this 
product from ‘Coca-Cola’ to ‘Koke, [when] we re- 
ceived orders from our old customers for *Coca- 
Cola, we shipped them ‘Koke, and wrote them a 
nice letter and explained the situation and condi- 
tions, which were always satisfactory; ] never heard 
any complaints.” (Rec., 1613-14). 


MISS MARION BLOODWORTH (Rec., 1263): 


“Tlie, matlie @his Coct-Gela tlikee or four 
months; then they still made it and called it ‘Koke.’ ” 


PTHOMAS C. BANKS (Cec, 1410): 


“If there was any difference between this prepara- 
tion they called ‘Koke, and the preparation called 
‘Coca-Cola,’ I could not tell it from drinking it and 
looking at it. It appeared to be the same thing. It 
was supposed to be practically the sane thing, [| 
wk, wader ditterent mame (Nec. 1410) = * * I 
first saw the change from ‘Coca-Cola’ to ‘Koke’ dur- 
ing the summer sometime, or spring-time. I can- 
not recall the exact time, but [it was] after they 
had been in business for some time. My tather-in- 
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law (EF. FL. Bloodworth) told me about this trouble 
with Dr. Peniberton. (Rec., 1414-15). 


ASA G. CANDLER, president of the Coca-Cola Co. 
(Rec., 382): 


“The Pemberton Medicine Co.'s business was 
manufacturing ‘Wine Coca,’ and they undertook to 
manufacture,—it was a hair dye, and they had 
‘Globe Flower Cough Syrup,’ and ‘Compound Stil- 
lingia,’ and shortly after I bought ‘Coca-Cola,’ they 
started out manufacturing a soda fountain drink 
which was as near like ‘Coca-Cola’ in color as they 
could get it—that is, a man named Mayfield that 
was connected with that company,—he called it 
YOM win, Sean net certain ednen smiac 
was manufactured by the Pemberton Medicine Co. 
or by J. C. Mayfield—he seemed to be the active 
man in it; Dr. Pemberton was a sick man at that 
time. * * * T think Mr. Bloodworth was in it, since 
vou mention it, and Mr. Murphy. Yes, that’s right, 
they were connected with the Pemberton Medicine 
Co. * * * These people——Mayfield, Bloodworth 
and Murphy,—were running the Pemberton Medi- 
cine Co.,—I don't think they ran it long,—and they 
were manufacturing a drink similar to ‘Coca-Cola’ 
at thatemmes (Ree, 333) sem mou aslony nether 
Apel Ten, ISSS * * * seas the yacsteimme | ever 
owned any interest in ‘Coca-Cola; * * * I beheve 
it was, I can't say positively,—it looks like it,—that’s 
fhieerecord.’ (Rec., 382). 


F. M. ROBINSON, a stockholder and director in the 
Coca-Cola Co. (Ree, 358), andi ona ears it sccrelary 
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(Rec., 353), says, “I don't know that that is my business 
Toner ies vourne | ( (XcC moo), Dut Ree, 599). 


“Dr. Pemberton and some other gentlemen form- 
caine Pembertonmvledicine Co, * * ~ | think they 
operated on South Pryor Street. They did a medi- 
cine and extract business,—they manufactured 
those articles that are enumerated there in the 
Pemberton Chemical business. I think they did 
manufacture drinks,—cola’s,—to some extent (Rec.., 
ooo). * * NO] wourknew they were mantfac- 
turing drinks and putting them on the market? A. 
ard they were manufacturing drinks, ves. 
XQ.—That was part of the history of the com- 
munity, that they were doing that? A.—Yes, sir. 
moro the associates which Mr. Pemberton had in 
the Pemberton Medicine Co., I just remember that 
a man by the name of Mavfield was one of them, 
and a Mr. Bloodworth was another one,—TI don't 
remember his name now —Murphy, | guess it was 
Gee 560), * ‘The only knowledge T have as 
fo, eelieihfer or not “ manufactured any cola 
syrups was acquired by observation. Yes, I ob- 
served that just like T did Hlagan & Dodd's,—what 
conmessomt, “ae * | dont know anything about the 
quantities they manufactured or sold, but T know 
[that they made and sold a cola drink] just as well 
as I know that Hagan & Dodd manufacture *Ko- 
mat. but 1 dont sae me aulbont the sex tent 
oi it *( Rec., 364-5), The other products that 
were gotten out by - Peiibertom Chemical Co., 
aside from ‘Coca-Cola,’ were ‘Pemberton’s French 
Wine Coca, “Globe Vlower Cough Sviup, “Indian 
Queen Hair Dye, and a preparation called ‘Ginger- 
ine. So far as I know, it went from the Pemberton 
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Chemical Co. to the Pemberton Medicine Co. (Rec., 
362) 


COMES er EID Ree Git): 


“After we had adopted and applied this name 
‘Koke’ to our produet, the partnership as then or- 
ganized continued up to about, I believe, some time 
in June, [when] Mr. Murphy withdraw [Defen- 
dants’ |Exhibit 22 is an agreement whereby we 
agreed to let Mr. Murphy withdraw from the part- 
nership. We all signed that. That is my signature, 
those are the signatures of the other parties. I 
recognize them as the genuine signatures. [rhibit 
22 correctly sets forth the agreement we entered 
mito at that time. After the retirement of Wr: 
Murphy, we continued the business as a partner- 
ship, us three, instead of four,—Mr. Murphy had 
withdrawn,—Mayfield, Bloodworth and Pember- 
ton. \Ve continued to manufacture and sell *Koke’ 
(Rec, 1614 * * * 7ischort timemthercamrem: li, 
Pemberton died) = * “SWeshacd osinakewesettle 
ment, of course, with the Pemberton estate-——Mrs. 
Pembertom andiien con ( eemeri 0), “sali. 
Bloodworth and J had a conference with Mrs. Pem- 
berton,9- 9. — mawe did not care toezo onmyiil) the 
partnersiip, and we wanted to divide up (Rec., 
160)" * * Mrs’ Penbertonmtook the tormula 
and business of the ‘Indian Queen Hair Dye, and 
we had quite a lot of manufactured goods, and we 
gave her one-third of the manufactured products 
Cicero. * * > MiowPemberton cdidinorm ret 
aivaumterest tn Koke, ondhe Woke Worle ec. 
T6l5). * * * Aiter thats loodworieand | 
continued in business. * * * He and I went on as 
partners. * * * ite and ieemiedesthe “Itistiess 
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equally (Rec, 1613). * * * Whe aioved then 
around from the South Pryor St. Place to Trinity 
Ave., in a little cottage we got for a good deal less 
money (Reewelool), * “eM Bloodworth kept 
the books, I did what manufacturing was to be 
done (Rec., 1591). * * *#Mr-. Bloodworth and I 
continued to manufacture and sell *Koke’ until 1895, 
—right after the Cotton States Exposition, after 
the fair there, 1895,—and then I bought out Mr. 
Blogdasorth (Rec, Mls} * * * aster | bought 
out Mr. E. HH. Bloodworth, I continued and con- 
tinuously manufactured and sold *Koke’ up to the 
organization of the Koke Company of America. I 
have sold it in receptacles labeled with the name 
Woke “during alltot thaw time (lwec., WGOIG=17). * 
* * Paper marked Detendants’ Exhibit 63 is the 
charter of the Koke Company of America. I sold 
‘tthe Koke Company of America all my interest in 
everything | had in the ‘Koke’ business. * * * The 
Koke Company of America has continuously owned 
the ‘Koke’ business * * * from its organization 
down to date. ‘The Noke Company of America sell 
to their agents,—give them a license to do business 
inacertainterritory. he Southern Koke Co., Ltd., 
is just an agent to the Koke Company of America, 
a selling agent,—* * * and the Koke Company 
of Texas.—all the saine,—are licensees for certain 
territory.” (Rec., 1617-18). 


The continuous manufacture and sale of “Woke,” 
from 1888 to date, is shown by the following witnesses : 


Shomice@ Banks (lec. Ll), 

Miss Marion Bloodworth (Rec., 1267). 
ineme = Groves. (Reem 1213). 

I) Elolicwe (Ree, 1274). 
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iGeorge R. Edmondson (Rec., 1299-1300). 
5. 1 Mlay tel (Rec 457 “etaccqn: 
We FF Bovlin Ree. 1073): 

WM sidebouronn (Nec 162): 

Ip es sed kee. JIU), 

PB vieCray ecm akon: 

C. N. Baker (Rec., 1406). 

J. We Mayineld (Rec) Tats versed. 
Raeeeeakecim( Rec. 1302) 

IND Casey (UGG WES). 

W, B. Arnold (Rec., 1308): 

Oliver we mcemenceng toll). 

Gov reemam {wees 1327} 

We OF Neal ReewlaZs): 

Pe S., lose cel.) i: 

Mis. M. L. Edwards (Rec, 1336). 
H. ©. Adams ‘@Rec., 1343). 

E. D. Montgomery (Rec., 1356). 

A. F. WWatkinsm@Rec ee 77 

Jolin Sing CNec e137) 

LOC Mariield, |r aCRecww logs: 

L. E. Whitmire (Rec., 1699). 


When this case was before the Patent Office, the 
lixaminer of Interferences, in a decision which was later 
afhrmed by the Commissioner of Patents, and which 
plaintiff now insists is res adjudicata, held upon this 
salle mecora 


“That the Pemberton Medicine Co., of Atlanta, 
Ga., nade and sold, during the period from 1888 
to 1898, in containers bearing the label ‘Koke,’ a 
product which was used in the making of a soda 
fountain beverage, is held to be established.” 
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And again, after stating that it was the Coca-Cola 
Company's contention that Mayfield used the name 
“Koke” for the first time in June, 1909, the Examiner 
proceeded: 


“Tt is the conclusion of this tribunal, however, 
and is so held, that Mayfeld and his business as- 
sociates did make some use of the word *Koke’ as 
a name for a soda fountain beverage during the 
period from 1888 to 1903, after which Mayfield be- 
came most active in his efforts to promote ‘Celery- 
Cola.” 
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SCHEDULE II. 
The Attack Upon J. C. Mayfield. 


The purpose of this attack on Mr. Mayfield is well 
stated in Elliott's General Practice, Vol. 2, Sec. 841, p. 
1010, under the title, “Articles of Evasion,” as follows: 


‘Hvasions assume many forms. A common mode 
of evading the real question is to assume that wrong 
has been perpetrated, or a crime committed, and to 
vehemently denounce the wrong or the crime. * * * 
A skillful sophist very often directs attention from 
the failure or insufficiency of proof by keeping the 
attention of the jury fastened upon the conse- 
quences of the wrong which he attributes, by a sly 
and groundless assumption, to the party against 
whom he pleads. It is not uncommon for cunning 
advocates to direct their main attack upon some 
particular witness or witnesses, and to assume that 
the whole case rests upon the testimony of the wit- 
ness or witnesses thus assailed, ignoring entirely all 
other testimony. * * * In many instances the force 
of evidence is evaded by a stormy attack upon the 
character of a party, leaving entirely out of con-’ 
‘sideration the fact that even a bad man may have 
a good case well proved.” 


Plaintiff says Mayfield was not making ‘‘Koke”’ 
Birmingham in 1905 and 1906, because, in a letter to 
Vogue, he used the phrase, *‘Celery-Cola” is my all.” Ti 
the phrase were entitled to the force which plaintiff at- 
tributes to it, then it would mean that Mayfield was then 
making nothing but “Celery-Cola.” The truth is, how- 
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ever, as admitted by numerous witnesses for the plain- 
iff, that Mayfield and his companies at that time were 
making numerous soda water flavors, besides selling 
vinegar, and ther products. 


For instance, D. E. Moody says, “We bottled a gen- 
eral line of soda water’ (Rec., 1888). B. U. Hopper 
says he worked for the J}. C. Mayfield Mfg. Co., and 
that he knew of that company, and of the Celery-Cola 
Con mom: W0taio: 10068 GNec, 1891). He then says: 
“T don't know just whether | could tell all the soft drinks 
they manufactured, or not; they manufactured a lot of 
soda water extracts and syrups that they sold” (Rec., 
S91). W..NE Smnth says (Rec., k893): ~The Niay- 
field Mfg. Co. was engaged in ‘Celery-Cola, *Pepsin- 
Ola, ‘Hop-Ale, cider, and vinegar, and stuff like that.” 
He says he was with the Mayfield Co. from about 1902 
romeo 7 Wenec, 1893). jo 1) Ensiey (Ree 90) aeays 
he worked for the Mayfield Mfg. Co. from about 1900 
to about 1906, and that “they put out all the popular 
flavors, I believe, such as lemon extracts and syrups, 
vanilla, strawberry, and all the soda water drinks, and 
‘Vig-O,’—a_ specialty drink, — Pepsin-Ola, *Peppo- 
Ade, ‘Celery-Cola. * * * They also sold different kinds 
of wine and ‘Hop Ale.” Thomas Dickson (Rec., 1907) 
says: “They were making ‘Celery-Cola’ and ‘Pepsin- 
Ola’ and soda water and such things as that.” ‘Tom 
Anderson (Rec., 1913) says they bottled ‘Celery-Cola,’ 
ginger ale, and all the different soda water flavors. 


‘The statement that “the Government prosecuted May- 
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field and associates concerning ‘Celery-Cola’ (U. S. v. 
Mayfield, 177 Fed., 765), and, upon conviction for vio- 
iation of the Food & Drugs Act, the affairs of the Celery- 
Cola Co. were wound up, the formula for ‘Celery-Cola 
changed, and the revised product rechristened ‘Koke, ”’ 
is highly misleading. It contains just enough truth to 
Jend color to the statement; the rest is fiction. 


There were four concerns altogether connected with 
the sale of “Celery-Cola” in Birmingham. The J. C. 
Mayfield Mfg. Co., a Tennessee corporation (Rec., 
2423) of which |. C. Mayfield was president (Rec., 
2423), was the owner of the “Celery-Cola” formula, 
trde-mark, and business, Mayfield having conveyed the 
same to that concern upon its organization at Nashville, 
Tenn., in 1903 (Rec., 2432). The Celery-Cola Company 
was an Alabama corporation having a license from the 
j. C. Mayfield Mfg. Co. giving it the exclusive right to 
sell “Celery-Cola” at wholesale within certain States 
(Rec., 2432). Mayfield was also president of this com- 
pany, and a stockholder therein. he Birmingham Cel- 
ery-Cola Co. was also an Alabama corporation (U. 5. 
v. Mayfield, 117 Fed., 765). It had a sub-license from 
the Celery-Cola Company for part of its territory. ‘The 
Celery-Cola Bottling Co. was still another Alabama cor- 
poration (Rec., 1683). It was a bottling concern hay- 
ing the exclusive right to bottle “Celery-Cola” in Bir- 
mingham and its suburbs. 


It was the Birmingham Celery-Cola Co. whose officers 
and agents were prosecuted in lL’. S. c. Mayfield, 177 Fed. 


OF 


oi 


Concerning this case, J. C. Mayfield said (Rec., 


1600) : 


‘A wholesale drug firm in New Orleans ordered 
a gallon of ‘Celery-Cola’ syrup. ‘They expressed it 
to them, and it was carried down through their 
shipping department, turned over to a chemist,—a 
U. S. chemist,—and they reported that they found 
cocaine in ‘Celery-Cola.” I was notified of it. I was 
out west. I notified my chemist, Van Deusen, about 
it. Of course, we knew it had no cocaine in it when 
it left the St. Louis [plant], and we could not ac- 
count for it. Mr. Van Deusen eame on up to New 
Orleans, and explained here to the chemist that 
there was no cocaine in our goods, but they con- 
tended that they found it in that sample. But we 
had, up to the time of the passage of the Pure Food 
Law, and when it took effect, of course used the 
fluid extract of coca, and we had the goods all over 
the country in the hands of the bottlers and the 
fountain men. We tried to get it back. We thought 
we did have the most of it back. I remember very 
well of destroying quite a lot of it. But it was found 
that some of this returned goods was in the plant 
there, and they used it. We had two or three ways 
to account for that; either they used some of the 
goods made prior to this act going into effect, which 
had been shipped back, or they had experimented a 
itlestiensents, or had put [it] in aiteraitlert the 
factory. * * * I do not believe I was ever a stock- 
holder of record, but they did get a suit against them 
back there in the court in connection with this sam- 
ple of ‘Celery-Cola’ that had cocaine in it, and my 
name was mentioned in the suit. The other partners 
[parties] who were connected in the business cared 
nothing about it, because the business had been 
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wound up by the bankrupt court, and there was no 
defense, is my understanding. In fact, I was never 
served with a summons, was not present, and pre- 
sume they just took the shortest and quickest way 
OUll-o uti 


After this trial the manufacture and sale of “Celery- 
Cola” was not discontinued, nor was the use of the name 
“Celery-Cola” abandoned. The Birmingham Celery- 
Cola” Co., which was merely a licensee of the J. C. May- 
field Mfg. Co., had already been wound up in bankruptcy 
before the trial took place (Rec., 1601), but the wind- 
ing up of that concern no more stopped the manufacture 
and sale of “Celery-Cola” than would the bankruptcy 
of any other jobber or wholesale dealer wind up the 
business of any other manufacturer. “Celery-Cola” ts 
still being manufactured and sold by the J. C. Mayfield 
Mfg. Co. (Rec., 2446). The formula for “Celery-Cola”™ 
was not changed after this trial—vwhich did not occur 
until zgro (U. S. « Mayfield, et al., 177 Fed., 765),— 
it was changed in 79006 upon the passage of the Food & 
Drugs Act (Rec., 1601). Plaintiff argues that because 
Mayfield changed the formulas of both “‘Koke™ and 
“Celery-Cola” at that time, so as to eliminate the 
cocaine and comply with the law, therefore he was mak- 
ing only “Celery-Cola” and not “Koke.” (Plaintiff's 
original brief, p. 97). “Koke” contained the fluid ex- 
tract of coca, prior to the passage of the Food & Drugs 
Act, just as plaintiff's product did, and just as *’Celery- 
Cola’’ and all the other cola drinks did, and it was as 
necessary for Mayfield to eliminate the cocaine from 
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“Koke”™ as it was for him to eliminate it from “Celery- 
Cola,” or for plaintiff to eliminate it from “Coca-Cola.” 


The assertion that, upon the conviction of the officers 
of the Birmingham Celery Cola Co., in 1910, Mayfield 
then changed the formula for *Celery-Cola,” and re- 
christened the revised product “Koke,” is pure fiction. 
There is nothing in the record to support the statement, 
and plaintiff has cited no page of the record where any- 
thing justifying the assertion can be found. On the con- 
ary. it tseadiitted im tre very next breath thay tla 
held was making and selling “Woke” in Shreveport, La., 
at least as early as June ist, 1909, whereas thts trial did 
not take place until Afarch, r1ozo. 


Plaintiff shows remarkable powers of deduction on 
page 97 of its original brief. It quotes from Mayfield’s 
deposition (Rec., 2414) as follows: 


“The Coca-Cola Co., or somebody, gave me a 
black-eye with ‘Celery-Cola. It was dragged 
through the express company, the wholesale com- 
pany, and the drug company of New Orleans, and 
T put the name Koke—I was having these names 
registered in the States. I was kinder afraid of the 
Federal law, don’t you see?” 


And then gets off the following remarkable deduc- 
tion: 


“Put the name Koke,—of course, put the name 
Koke on his revised Celery-Cola and used it in 1909 
for tie mist time, etc. 
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What Mayfheld evidently started to say was that he 
“put the name Koke™ ou record in the several States,— 
referring to the State registrations which he secured in 
the latter part of 1910 (See Defendants’ Exhibits 130 
to 155, inclusive ),—and that he applied for State regis- 
rations instead of a I*ederal registration in the Patent 
Utfice because he was afraid the notoriety resulting from 
the case of U. 5S. Warfield, ef al., si@pra, might have 
prejudiced the Government against his various products. 


Plaintiff argues that, because in four (Plaintiff's Re- 
buttal Exhibits 85-86, 88, 89) out of twenty-six (De- 
rendants’ exhibits 130 to 155, inclusive) of the applica- 
iions for State registrations, the printed forms to be 
filled in used the word “trade-mark” instead of “label” 
in the space provided for the applicant's declaration as 
to the length of time “since which” the trade-mark or 
label had been in use, and that because the date which 
Mayfield placed in these blank spaces was “June Ist, 
1909,”" therefore he admitted thereby that he had never 
used the word “Woke” prior thereto. The fact is that, 
after the Birmingham trial, he got up new labels for 
both “Celery-Cola” and “Koke” on which the statement 
was printed in box-car letters, “absolutely free from 
cocaine!” (See the specimens of labels attached to de- 
rendants’ Exhibits 130 to 155, inclusive.) He felt this 
course necessary to off-set the damaging tales plaintiff's 
salesmen were telling the trade wherever they went. Be- 
ing a layman, he probably thought that a “trade-mark” 
and a “label” were the same thing, and as this new de- 
sign of “Koke™ label had not been im use but a short 
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‘Hime, he inserted in the applications the length of time 
since which he had used that particular design of label. 
For instance: 


J.C. MAYFIELD (Rec., 2413-2416) : 


“You hand me Plaintiff's Rebuttal Exhibit 84, 
and ask me if that is not an exemplified copy of the 
application which I signed: I was getting them all 
over the country,—l will say yes. You ask if I did 
ee state in that application the following, referring 

‘Koke’: “The same has been in use by applicant 
te Jane Ist, 1909; I will say this, 1 had reference 
to this particular label—keg and barrel | 
was registering. J had reference to that particular 
fabel. I had no reference to the name ‘Koke’ at 
all, except that particular label. I attached the label 
to the application, so I would be on the safe side. * 
* * Vou present me with Plaintiff's Rebuttal Ex- 
hibit 85, which you say is an application to the 
Scenetary of State of Indiana, * > > Sow ask if 
I made this statement in my application, printed on 
iu Wenetnvon tine, 11 any, during which trade- 
mark * ‘Koke" has been in use?) A.—Since June Ist, 

1909; I had attached to my application to that state, 
as I did in this particular instance, that particular 
label. My label does not appear on the copy of the 
application vou present me, but it did on the applica- 
tion which I made. I attached it to all of them. * 
* * That was when I had that particular. label 
mmade. I was referring to the label ‘Koke,—that 
particular label. You hand me a copy of the applica- 
tion to the State of Massachusetts, marked Plain- 
tiff's Rebuttal Exhibit 86, and ask whether I signed 
the affidavit in that: well, they have not got my label 
attached thereto, which I attached to all the differ- 
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ent state applications. I will say that copy pre- 
sented to me is incomplete. You ask if I made this 
statement: ‘Length of time, if any, during which 
the trade-mark has been in use? Since June Ist, 
1900"; I meant this particular label. I did not mean 
the name ‘Koke, but the /abe/ that I attached there- 
to, to every trade-mark I had in each state. * * * 
You hand me Plaintiff's Rebuttal Exhibit 88, being 
a copy of the application for the State of California. 
* * * You ask if I did not swear in that application 
that: ‘This trade-mark consists of “Noke, a bev- 
erage.’ This trade-mark has been used in its busi- 
ness since the Ist day of June, 1909;. nof the trade- 
mark, I meant this particular /abel that goes on the 
keoe aid) barivelos || hat ia awhatl reter cd que lite 
word ‘Koke’ had been in use since 1888. But this 
label, as vou have got in the preceeding one ( Plain- 
what I had reference to. You present me with a 
copy of an application to the State of Pennsylvania, 
marked Plaintiff's Rebuttal Exhibit 89. * * * You 
ask if I did not state in that application: “The trade- 
mark consists of the word “‘Koke:” the length of 
time, if any, during which it has been in use,—four- 
teen months; I had attached thereto this particular 
label, as you have got in the preceding one (Plain- 
tiffs Rebuttal I¢xhibit 84), I had that made,—that 
is what I had reference to,—but the word *‘Koke’ 
had been in use in different shapes and different 
forms for years and years prior thereto, but I had 
reference to this particular /abe/. I was getting 
State registrations on Jabels.” 


The majority of the applications had the word “label” 
instead of the word “trade-mark,” and the question asked 
of the applicant was: “‘Length of time, if any, since 
which this /abel has been in use.” (See Defendants’ 
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Exhibits 130 to 155, inclusive.) ‘These applications were 
all made at about the same time, and Mayfield probably 
Fead a feweot them hurriedly, and seeing that the im= 
formation required in those which he read, was the 
jength of time during which he had used the particular 
design of label which he was required to attach, sup- 
posed that all the rest were the saine, and filled in the 
blank spaces without reading the printed matter. Ewen 
if he had noticed that some of them read “trade-mark” 
instead of “label,” that wouldn't have meant anything 
to him, for he shows in the above extract from his tes- 
timony that he didnt know the difference between a 
“edeimark anda “label. Indeed, the person who 
got up the application blank for the State of Nebraska 
Gvidently didnt know tlesditerenct @itlren, for, m the 
application to that state (Plaintiff's Rebuttal Exhibit 
87), the printed form reads, “The said trade-mark or 
lobelsitastbeen Inhtise SINCe 2.0. ” 

Then plaintiff refers to the fact that in 1911 J. C. May- 
held, on behalf of the Koke Company of America, pur- 
chased from Christy & Huggins, doing business as the 
Murfreesboro Bottling Works, the registration of the 
word “Koke™ in the Patent Office which they obtained 
oem ce Wercndamis Mxhibit 129) andetiat later 
this registration was put in interference with an apph- 
cayion of W. L. Bitting, of Shernian, Vexas, to register 
the word “Koke,” and that Mayfield, on behalf of the 
Koke Company of America, bought Bitting’s application 
(See Defendants’ Exhibit 128); and plaintiff argues 
from this that Mayfield had not used the word “Koke™ 
before Christy & Huggins and \W. L,. Bitting began to 
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use it, “because,” plaintiff says, “if he had, it 1s unlikely 
that he would have bought these registrations.” 


J.C. MAYFIELD (Rec., 1603, 1664, 1674, 1675): 


“That was in 1911. J heard from some travel- 
ing men along there that,—I forget just how [ got 
it,—there was a firm in Murfreesboro that owned a 
trade-mark on ‘Koke, and [that] { was spending 
a lot of time and money in building up the business 
for them, * * * J went to see them and found out 
it was true. They were doing a pretty nice business, 
they said, and showed me their registered trade- 
mark. I explained to then: iy long usage. I knew 
I could win out in the courts, but did not care to 
do that. They had done some advertising, popu- 
larizing my ‘Koke,’ and finally I said, ‘Let's see if 
we can't get together on a business proposition.’ 
Well, we did. I bought the “Koke’ for the U. 5., 
except the State of lennessce (Ree, 1603) = ae 
I was using that label long before I heard of the 
Murfreesboro people having a trade-mark (Rec., 
1604). * * * AWE ee Bittmemiived: in) Sherman, 
Texas, * * *) eshae mtheslabcleiceistcredsquitcsd 
while,—since 98,—and the first I paid any atten- 
tion was when he filed his papers in Washington 
for a trade-mark based on this registered label 
(Rec., 1674). * * * Mr. Bitting undertook to 
change his registered label to a registered trade- 
mark, and I had the Murfreesboro registration of 
record in my name, and I received notice of Mr. 
Bitting’s application, and that is where I got hold 
of it. I got this assignment from Bitting rather than 
fight it out. My attorney said we could beat it out, 
and thought it best not to buy. I said I thought it 
was the cheapest, quickest, and most satisfactory 
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ee 6 8 sieheoucht 1umore to set i out ot the 
way. It was a cloud on my title, and that was the 
Most savistactOuy may to cetrido: it, (Ree wlo7a 


Then plaintiff argues that Mayfield did not use the 
word Keke prior to 1900 because in the license from 
the Koke Company of America to the Southern Koke 
Comecic es ( Plamiint 5 0s <tnibit) }74by sits recited! that the 
KKoke Company of America ts the owner of a Patent 
Office registration of the word “Woke,” which registra- 
tion it obtained by purchase from the Murfreesboro Bot- 
ling Works. ‘This is most remarkable logic. It is not 
pretended that either Nlaytield or the Koke Company of 
America ever obtained a registration im the Patent Of fice 
of the word “Koke™ until the Koke Company of Amer- 
ica, acting through Mayfield as its president, bought the 
Murfreesboro registration to remove it as a cloud on his 
title, which rested therefore solely upon priority of adop- 
tion and use. 


Then it is said that because Mayfield did not mention 
his priority of usage 1n several letters he wrote Christy 
& Huggins concerning the Bitting interference, but did 
make the statement that “this party clatmed priority 
to right so I understand,” therefore Mayfield did not use 
the word “Koke™ prior to 1909, This is another wonder- 
ful specimen of logic. What object could Mayfield have 
had in telling Christy & [luggins in these letters that he 
had used “Koke™ since 1888? Christy & Ttluggins 
couldn't testify as to A/ayfield’s use of the word. All 
they could testify to was their use, and Mayfield was in- 
quiring of them as to fleir use, when he learned of the 
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Bitting interference, to ascertain whether or not their 
testimony as to their use of the word would be of assis- 
tance to him in the then impending fight with Bitting. 
Of course, he informed them what the issue was that the 
interference raised,—a question as to priority of use,— 
and explained to them, so they would know on what 
point he wanted them to give him information, that 
sitting claimed to have had priority of use. As he had 
already bought the Murfreesboro registration, and had 
the assignment recorded in the Patent Office in the 
ame of the Koke Company of America, if Christy & 
Hugeins could have proved use of the word “Koke by 
them prior to 1898 it would have saved Mayfield the 
trouble and expense of looking up the witnesses to prove 
his own use of “Koke™ since 1888, for he could have de- 
ieated the Bitting interference on the strength of the 
Murfreesboro title without having to go into his title at 
all 


Plaintiff evidently took its line of reasoning from its 
bottler, J. WW. Huggins, wlio said (Ree, 2024): 


“Tt strikes me as very strange that if he [May- 
field] ever used the word ‘Koke’ prior to 1911 he 
would buy it and not mention it to me. No, sir, I 
am not aware of the fact that prior to the time he 
called on me he had actually registered the word 
‘Koke’ in every state in the Union. He never men- 
tonedst to me. | think: thatiad beem aaimscr lic 
would have mentioned it,—I feel certain he would.” 


As aimatter of fact, Mayfield had registered his label, 
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with the word ‘‘Koke”™ on it, in practically every state in 
ave Onionmmere than a year ‘prior thereto. (See Defen- 
dants’ Exhibits 130 to 155, inclusive, and Defendants’ 
léxhibit 156). 


Then plaintiff flourishes the “Rice Record” with much 
eusto. ‘This is a transcript of the evidence in a case 
tried in 1907 before the police court of Birmingham in 
which a scamp by the name of Melville Rice, who had 
been a book-keeper in the employ of the J. C. Mayfield 
Mfe. Co. at Birmingham, was prosecuted for grand 
iarceny for stealing the “Celery-Cola” formula (Rec., 
2419). Rice was found guilty and bound over to the 
erand-jury (Ree., 2419; Plaintiff's Rebuttal Exhibit 
$9), but at the trial before the police judge Race’s ait- 
torney, at the instigation of Mrs. Diva Brown, May- 
field's ex-wife, who was present and supplying the at- 
torney with the material for his cross-examination 
(Rec., 1905-6, 1987), made such a strenuous effort to 
force Mayfield to reveal every detail of his formula in 
all its minutiae, and was allowed so much lattitude in 
this respect by the magistrate, that Mayheld evidently 
decided not to go before the grand-jury, and not to ap- 
_pear in the case again as a witness, for fear they might 
repeat the inquiry into his formula, and force him to 
divulge not only the “Celery-Cola” formula, but even 
his “Koke” formula. So the proceeding was dropped. 
Rice, however, admits that he was guilty. He savs (Rec., 


1987): 


“No, sir, I never made a drink called ‘Catfa- 
Cola, * * * Iwas expermentine somewhat on my 
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own account with a drink which I intended to call 
‘Caffa-Cola.’ Oh, yes, I had considerable stationery 
with that name printed on the heading, and that 
stationery was found in my room when the officers 
went there-—they found everything that was up 
there. 


Plaintiff insists that Mayfield is impeached as a wit- 
ness because, when he was asked in New Orleans on 
March 10th, 1915, concerning this Rice case, ‘You were 
not af the heartme; “he replied Newsin. sandethen 
iater, when recalled to the stand in Chattanooga on July 
5th, 1915, he said that if the record showed he had said, 
“No, sir,” in reply to that question it must have been a 
typographical error, because he was present at the trial 
before the magistrate and would certainly have answered 
“Yes, sir,’ to a question of that kind, and believed that 
he had in fact so answered. If the stenographer cor- 
rectly transcribed his notes, it is probable that what May- 
field had in mind when he answered, “No, sir, was the 
hearing before the grand-jury. The question asked of 
him Was, “You Were not present at the hearing?” ‘The 
previous question was, “But he was prosecuted?” to 
which he replied, “I do not know, only about the case.” 
Then followed the question, ““You were not present at: 
the hearing?’ A.—No, sir.” He knew that he had not 
been present at the hearing before the grand-jury to 
yrosecute the case in the criminal court, and that he had 
only attended the preliminary investigation before the 
Magistrate, and when he was asked if Rice was “prose- 
cuted,” and, immediately after, if he was present at the 
“hearing,” he evidently misunderstood the question and 
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thought he was being asked about the proceedings in 
the higher court. It is not uncommon for laymen to 
become confused when they encounter legal terms. Then, 
again, many of Mayfield’s answers were given by simply 
shaking or nodding his head. He had to be repeatedly 
cautioned to speak out, and not to nod, as the steno- 
grapher couldn't get the “nod” in his notes. It may be 
that he nodded, “Yes, sir,’ and the stenographer just 
assumed that he had shaken his head for, “No, sir.” 


It is somewhat surprising to find counsel asserting 
that, if Mayfield had answered, “Yes, sir,” they would 
have proceeded to question him further about his testt- 
mony in that case, and confronted him with the tran- 
script of his testimony, in view of the fact that plaintiff 
only succeeded in getting the “Rice Record” admitted 
in evidence, over the objection of defendants, upon the 
express representation of couns] that they did not have 
that record at the time they first cross-examined Mav- 
field in New Orleans on March 10th, 1915, and did not 
then know of its existence. (Rec., 1942, 1880). 


le i Olea ie Ci leisy, General Cotmsel ior the 
Coca-Cola Co., (Rec., 1942): 


“I wish to state that the transcript of the record 
inthe case of the S#ate «'. Welwilic Ricemas received 
by me on or about the middle of May, 1915, from 
Birmingham, Alabama, and that it was only a short 
time before that that [ had any knowledge of the 
existence of this transcript of this record, and that 
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I had no knowledge of it at the time Mr. Mayfield 
was on the stand in New Orleans.” 


Defendants objected to the introduction of this record 
because no foundation had been laid for it in the exam- 
ination of Mr. Mayfield, in that he had not been asked 
concerning the testimony appearing therein prior to the 
introduction thereof (Rec., 1880). Of course, if coun- 
sel actually had the record at the time they examined 
Mr. Mayfield in New Orleans, as they now intimate, 
then that record should never have been adimitted at the 
time plaintiff offered it, and it should now be stricken 
because its admission was obtained by misrepresenta- 
uion and fraud. 


When the court below admitted this record in evi- 
dence, defendants then offered the “Rucker Record” 
in evidence, under precisely the same circumstances as 
were represented to exist in the case of the “Rice Rec- 
ord.” Candler, Robinson, Dobbs, etc., had not been 
asked on cross-examination to explain their testimony 
in the “Rucker Record,” for the reason that counsel had 
not heard of that record, and did not know of its ex- 
istence, until after all the depositions had been taken 
for both sides, and the time for taking depositions had 
closed, and they did not receive a copy of its until two 
or three days before they started west for the trial of 
this case at Prescott, Arizona. When they offered the 
record in evidence, they also offered to give Candler 
and the other witnesses an opportunity to appear and 
make such explanations as they might desire to make, 
but the offer was declined. The court below admitted 
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the “Rice Record,” but excluded the “Rucker Record,” 
to which action defendants’ duly excepted. (Rec., 2501). 
Error was not assigned to this action of the District 
Court because of the rule requiring exceptions to the 
admission or rejection of evidence to “quote the full 
substance of the evidence admitted or rejected.” Both 
records had been misplaced during the year intervening 
between the trial of the case below and the entry of the 
ileevee tierein, and were momnennd tintil aiter the tine 
tor filing th assignment of errors had expired. It 1s 
misisted, however, that the rejection of the Rucker 
Record,’ under the circumstances, was “ a plain error 
cecummno on the face of tHe record.” 


The main thing harped on in the “Rice Record” is 
the “Dear Judge’ letter. Mr. Mayfield’s explanation 
of this much overrated document is satisfactory and 
complete, and is borne out by the record in every detail. 
It completely refutes the inference sought to be drawn 
and removes the last suspicion of bad faith. 


oC, MEARE ILD GRec., 2419 ) : 


“This ‘Dear Judge’ was the husband of my first 
wite. I will state, however, that she secured a di- 
vorce from me in Atlanta legally. The court gave 
me the children, and I did the best I could to raise 
them and educate them and bring them up. My 
wife was demented * * * but at times she had ra- 
tional intervals, and at those times she was very 
grasping,—making money,—and from the fact that 
I bought out the ‘Coca-Cola’ business while she was 
iny wife, she thought she was entitled to a copy of 
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the ‘Coca-Cola’ formula, notwithstanding the fact 
that she made afinal settlement with her attorney 
that was satisfactory. This letter was written sev- 
eral years after our divorce. She demanded of me 
a copy of that formula. 1 put her off wath one ex- 
cuse after another. At this time my son and I had 
a little business in Jersey City. She went to his 
place of business,—I had no objection, because my 
son was her son. I was over there once or twice, 
and she realized the value of the ‘Coca-Cola’ form- 
ula,—or the ‘Koke’ formula, which was the same,— 
and thought 1f she could get a certificate from me 
she would be able to make considerable money by 
selling this formula. I put her off with one excuse 
after another, to the effect that J had misplaced the 
formula,—lost it here, yonder, or some place else, 
~—and that I would get it. I wrote her and wrote 
Brown several letters along that line, but she was so 
very anxious to get it that she came to Boston. * * * 
When I wrote this letter in question she was there. 
I gave it to her. slie cametigere for itm vce! ecard 
before, she was demented. I wrote that letter, and 
I wanted to make it ring with a genuine ring, so that 
she and Judge Brown, who was her lawyer,—he was 
her husband, but he was a lawyer, of course, he was 
a judge,—and she went back satisfied with that let- 
ter. I had put her off, as before stated, with other 
excuses. I promised in that letter to be in Jersey 
City or New York on Monday. I was not there, 
and did not go. If | had gone and given her a copy 
of my formula, and taught her and Judge Brown 
how to make ‘Koke,—'Coca-Cola, —this letter and 
Mrs. Brown would never have appeared in the Rice 
case; but I did not go because it was practically ny 
all. I came on back home. I realized what I was up 
against,—a wonian who was demented and deter- 
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mined to have a copy of this formula—and, being 
the mother of my children, naturally I thought and 
planned every way possible to get around giving her 
what she wanted without wounding her feelings. 
About the same time I received a letter from my 
father that one of my children was sick, so I left 
Boston. I did not go to New York, or to Jersey 
City, nor did I comply with my instructions in that 
letter. I came on to Atlanta, and then to Birming- 
ham. Because I did not do what I promised to do, 
she appeared in this Rice case for no other reason 
in the world except to get all she could from me 
relative to this formula. She had no interest in the 
case, and she was there, and it was her questions, 
largely, that I answered. Of course, she propound- 
ed them through the attorney. ‘lhe attorney did not 
know anything about all those oils, and all those 
things,—she, in a measure, did,—that is what she 
was after. She had possibly a superficial knowledge 
of the formula, and she wanted facts,—the propor- 
tiona] parts,—and, by being there, she hoped to get 
them. I evaded, ina way, a great many of her ques- 
tions,—those which did not apply to the case at is- 
sue,—knowing that she was not at herself. I had 
the city physician of Birmingham, Alabama, to be 
present at that time, and he was there. I told him 
what I had to contend with, and he said he would 
be present, and he noticed her condition. As _ be- 
fore stated, the case at issue had no bearing on a 
great many of these questions, and she had demand- 
ed a copy of the ‘Coca-Cola’ formula,—or the ‘Koke’ 
formula,—and I had told her and Judge Brown that 
I had lost it, or misplaced it, and she was there to 
get all the information she could. Of course, I had 
not lost it, and I had not misplaced it, because I 
was making ‘Koke’ in Jersey City at that time from 
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the original ‘Coca-Cola’ formula,—I do not mean I 
was making ‘Koke’ in Jersey City at the time of the 
Rice trial, I am talking about Jersey City when [ 
wrote this letter, and she was in Boston demanding 
of me a copy of that formula and the certificate 
from me that it was the original ‘Coca-Cola’ form- 
ula. I would not give it, but evaded her and put 
her off with the excuse that I had lost it, in order 
to get rid of the woman that was not at herself. I 
Was trying to protect my property.” 


S. ‘!. MAYFIELD (Rec., 1458): 


“My father stayed in Atlanta until about 1898, 
—about 1897 or 1898, and when he left there he 
went to Néw York™* *™ I stayed in New York 
for about a year, or a year and a half. When my 
father went to New York he manufactured ‘Koke.’ 
Hemnaimniaetured itn Werseys@ity (Rec, 1458). 
* * * T do not know just how long father was in 
New York. I cannot remember the exact time. I 
was with him about a year and a half. He manu- 
factured ‘Koke’ over in Jersey City, on Warren 5St., 
as I remember it. * * * With my father there in 
Jersey City, besides myself, was my mother and her 
husband, Judge Brown. She married Judge Brown 
at that time. Judge Brown lived in Jersey City.” 
(Rec., 1470). 


J.C. MAYFIELD (Rec., 1593-4): 


“The Wine of Coca Co. people decided that they 
wanted to open an office in Boston [in 1898], and 
they wanted me to go to Boston to establish same 
there. * * * I did go, and I thought I would just 
move my “Koke’ business to New York. * * * My 
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son went ahead of me and picked out a little place in 
Jersey City. I would go over there often from 
Boston and manufacture goods for him. I did not 
iMantiacture every time, it was in the winter, but 
I would go over there and see how he was getting 
along.” 


Of course, Mrs. Diva Brown knew that he was mak- 
ing IKoke’ in Jersey City, and of course she’kitew he 
was making it by the original “Coca-Cola” formula, 
which she knew he had obtained from old Dr. Pember- 


ton in 1888. 
CONE OEE DmpRec., 1682) 


“After*Mrs. Diva Brown left me, | havedseard 
she went around the country claiming to have the 
original ‘Coca-Cola’ formula, and selling it. * * * 
She was making her own living, and that was the 
way she had of doing it.” 


POTD, VERT CHER (Rec, 109281095 ) : 


“T bought my drink from aman named Murphy, 
J @ Murphy. He first called it “Miirphys Cola, 
(INGE, 1092). * * * lie forttitita Of “Musphys- 
Cola’ was made by J. S. Pemberton, [ suppose. That 
probably would be absolutely true, but I do not 
know. The formula I used subsequently, after- 
ward, was sworn to by Mrs. Diva Brown as hav- 
ing been the original J. S. Pemberton formula. Mrs. 
Brown,—I understand she is dead now,—she after- 
ward married a man in’‘Birmingham. I never met 
her in my life. [ understood that she was married 
to J. C. Mayfield: she is supposed to be the same 
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woman. I[ got my information from an afhdavit, 
that the formula I bought from Mr. Romine, of 
Pulaski, in the year 1905,—I believe it was 1905, 
—he bought the formula from Mrs. Brown, who 
swore in that transaction to the affidavit she pre- 
sented in the litigation I had with the Coca-Cola 
Co. as having been the original ‘Coca-Cola’ formula 
as put up by Mr. Pemberton in the preparation of 
‘Coca-Cola.’ (Affidavit of Mrs. Brown): ‘United 
Statessor “imenica, otate ol onisiana, le aincinee! 
Orleans, City of New Orleans: Personally came 
and appeared before me, the undersigned author- 
ity, Mrs. D. Brown, who, after being duly sworn, 
deposes and says: That this is the original ‘*Coca- 
Cola” formula, owned and used by her before 1t was 
sold to the present Coca-Cola Company, of Atlanta, 
Georgia.” 


E. J. Smyly says (Rec., 1393) that Mrs. Diva Brown, 
who claimed to have been an ex-wife of J. C. Mayfield, 
sold him an alleged “Coca-Cola” formula in 1907, In 
a little pamphlet gotten out by her, part of which was 
read into the record by plaintiff (Rec., 1096-8), Mrs. 
Diva Brown made the statement that she was one of 
the members of the Pemberton Medicine Co..—to which 
Dr. Pemberton transferred all his formulas and busi- 
ness, including the “Coca-Cola” formula and business, 
—in association with Dr. Pemberton, Murphy, Blood- 
worth and Mayfield. It is plain, now, why she got EK. H. 
Bloodworth to make the affidavit he is alleged to have 
made on July 18th, 1905 (Rec., 1681) to the effect that: 


“In 1888 4. O. Murphy, of Barnesville, Ga., and 
J.C. Mayfield, of Alabama, and myself, bought Dr. 
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Pemberton’s formulas, including ‘Coca-Cola.’ Mrs. 
]). Brown was then the wife of J. C. Mayfield. She 
was not known to us asa member of the Pemberton 
Medicine Co., but she spent considerable time in our 
laboratory, and took a great deal of interest in our 
business.” 


This evidently did not satisfy Mrs. Brown, so she got 
Bloodworth to make another affidavit on August 9th, 
1905, reading this way (Rec., 1265): 


“In 1888 A. O. Murphy, of Barnesville, Ga., Afrs. 
Diva Brown, and myself bought Dr. Pemberton’s 
formulas, including Coca-Cola. Mrs. Diva Brown 
spent considerable time in our laboratory and took 
quite an interest in the business.” 


je Caliah) Nee, 16S2)ein retertine to: this 
affidavit, said: 


“T have seen the whole thing. It is not true. This 
is true, that A. O. Murphy, of Barnesville, and J. 
C. Mayfield, of Alabama, were connected, but my 
wife had no connection whatever.” 


Wandeacain (Rec,. 1679-80) : 


“XQO.—And Mrs. Diva Brown was around the 
plant in Atlanta, Ga..—she was Mrs. Mayfield at 
that time,—was around the plant in Atlanta, Ga., 
was she not, when you first started to manufacture ? 
pe Now siteushe was tiot there in 1686 *** She 
was not around the place. Nobody ever saw her 
around there during the first business there, 1888 


or 1889." 


ee 


A. O. MURPHY (Recyi2ae) 


“She had no interest in the business at that time, 
or during the time I was associated with it, what- 
ever,—nothing to do with it.” 


MEL MIE RICH Whee les oe 


18, 


ow 


“IT was the defendant in the case of The State v. 
Melville Rice that was tried in Birmingham, Ala. 
Po ves cit, er cmenher ie merodnedonmoued 
letter ammetnateedse: sicmedme|ack sto. Deare | udoe 
+ think tre letteram.s iioduceds in Wits: 
Brown, who took possession of it after it had been 
read in court. * * * This Mrs. Brown was May- 
held’s former wife,—Mrs. Diva Brown. She was 
present in the court room at the time of that trial, 
and I believe she did supply Judge Allen with the 
dope for his cross-examination. 


MMe Allene Rec. 1le0S-6 je 


“IT am an attorney-at-law and live in Birming 
ham. *** Wegysitasiemenmuctescace im 1007 tried 
before Judge Bonner,—at that time it was called the 
Inferior Court,—entitled The State v. Melville Rice. 
I Was attomme, tor the deiemdant imtitat case: ~ ~~ 
[ remember what the man was charged with, I think, 
and what the general line of inquiry was,—he was 
charged with stealing some syrup, I believe, some- 
thing of that sort, also some supposedly wonder- 
fully valuable formulas,—I know / tried to find out 
what they were. * * * There was also a lady, who 
had formerly been J/rs. AfZayfield, who was inter- 
ested in the case.” 


as 


J.C. MAYFIELD (Rec., 2436): 


“She was after all the information she could get 
about the ‘Koke’ formula, or the ‘Coca-Cola’ form- 
ula. I had evaded giving it to her in every way 
possible. She stated in some of her advertisements 
and things that she had the original ‘Coca-Cola’ 
Pomme “soli lad civen hem the copy of the 
formula * * * she would not have appeared in this 
case, but not having it, and not being able to sell 
the formula as she wanted to, she appeared in this 
case and sought all the information possible, and 
that is why those questions were asked. I evaded 
them along that line, because they were immaterial 
and did not have any bearing on the case at issue. 
ee tietimie of thistiral—— pilot O07, 
—she had not a satisfactory formula. She did, 
however, after that, in some manner get a satisfac- 
tory formula, or, rather, a formula,—I do not know 
that it is a satisfactory formula—but a formula 
that made a good cola beverage. I know she got 
a lot of it in this particular trial, and, as Rice had 
stolen my ‘Celery-Cola’ formula, I have reasons to 
believe that ikice cave her a copy ot tire Celery- 
Cola’ formula.” 


Plaintiff then arranges a “deadly parallel,” on pages 
09 to 78 of its brief, in which, however, there is noth- 
ing of any importance in the way of a contradiction. It 
is true that Mayfield said that Mrs. Diva Brown, his 
former wife, may have helped him a little, together with 
his son and Mr. Bloodworth along in ‘93 up to ’94 or 
‘95, and, when asked if she was familiar with the form- 
Wathat he got fron Dr. Pemberton, replied, “Well, | 
could not answer that,—she had opportunities, helping 
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around there, to get familiar with it, and what a wife 
would have with a husband's business; and it is true 
ihat Steve T. Mayfield used the expression, **My mother 
and John McCowan made ‘Koke’ at that time.” But 
Mr. J. C. Mayfield goes on to explain ( Rec., 2427-2428) : 


“T will state this in the way of explanation. There 
are two formulas; one 1s a scientific formula—mak- 
ing the extracts, the flavoring, the compound; and 
the other is a mixing formula, a manufacturing 
formula. * * * The scientific formula is compound- 
ing the essential oils and making the fluid extracts, 
as we use now, tea; prior to the Pure Food Law 
it was the fluid extract of coca leaves,—and mak- 
ing of the other things we needed in an extract 
form from the crude drugs. When we had the 
other people to do the manufacturing we would 
number these things,—No. 5 would mean a certain 
thing; No. 4 would mean caffeine, or sugar, or fla- 
voring, or extract of some particular thing. That 
was a mixing formula, manufacturing formula, and 
the other was a chemical formula, a chemist’s. Q.— 
Did anybody else besides you know the mixing 
formula? Oh, yes, my sons knew the mixing form- 
ula, but they did not know the scientific end of it. 
Mr. Britton knew the mixing formula.” 


In other words, Mr. Mayfield was conducting his 
business then on the same plan as the Koke Company 
of America now conducts its business. Mr. Mayfield 
always made the flavoring compound himself, personally, 
just as the Koke Company of America does today, but 
he showed numbers of people how to convert this flavor- 
ing extract into a syrup by mixing with it sugar, water, 


is 


glycerine, ete., in the prescribed proportions, just as the 
Koke Company of America now shows its various ter- 
ritorial licensees, and some of its bottlers, how to manu- 
facture “Koke” syrup from the concentrated “Noke™ 
compound which it manufactures. 


lor example, plaintiff's witness, John H. Bohne, who 
says, he formerly “manufactured” “Celery-Cola” in St. 
om ior te |, C Mayneld sito Co., there in 1903. 
says (Rec., 2043-4) : 


“T held the position of chemist when with May- 
held, and manufactured all the syrup. * * * Asa 
chemist, I did all of the compounding for Mayfield. 
odo not know jusemwlicre ihe miacor came 
from that he used in his ‘Celery-Cola,—that was 
the only part that J did not manufacture —but | 
added that according to his instructions. \What the 
formula called for, | did not analyze that. We had 
it sent up here in five and ten-gallon kegs, and we 
added that to the ‘Celery-Cola, the flavor. * * * 
Mr. Mayfield turned the formulas over to me, with 
the exception of the formula for the flavor.” 


TOM ANDERSON (Colored), plaintiff's witness 
(vec, I9I4E1915) : 


“T worked for Mr, Mayfeld individually some- 
thing like three or four weeks, and then I worked 
for the Celery-Cola Bottling Co. between two and 
three years. For the last named concern T mixed 
them drinks and bottled them, both, ~*~ I made 
the syrup myself that was used by the Celery-Cola 
Bottling Co. The extracts were made by someone 


76 


else, and | had to mix the ci#raets with the swaps 
to make up the drinks they wanted.” 


JOHN T. ENSLEY (plaintiff's witness), who states 
(Ree., 1901) that he was connected with the Mayfield 


Mfg. Co. in Birmingham from about 1901 to about 1906, 
says (Rec., 1904) : 


*’They had their c.rtract business away trom here 
part of the time, and manufactured, I believe, in 
St, Louis and Nashville) = >" “laeyssiippedmen. 
tracts from those cities to Birmingham. They had 
a branch house in St. Louis, I believe, and probably 
in Nashville. As a matter of fact, A/r. J. C. May- 
field, Sr., made up his extracts most any place he was 
at,—get him a paddle and barrel and mixed up his 
extracts. He would go about the country and 
wherever he happened to be he would make up a 
batch of it, and, as I say, in St. Louis, Birmingham, 
and Nashville he made extracts.” 


W. J. CHEEVEIS (plaintitt’s witness), in describing 
the part which the Southern Koke Co., Ltd., took in 
“making” “*Noke.” said (Rec., 595-601) : 


“That was before they began to make the drink 
in New Orleans. Then they began to make it here. 
* * * The product I first knew of, from the time 
of the organization of the company, the syrup was 
shipped from St. Louis and was mused on Howard 
Povemairer the tanksewele plea emever isany tile 
syrup made,—that was made in St. Louis, as I un- 
derstood,—but it was brought here in barrels and 
sugar added to it. * * * The syrup canie in and they 
mixed it with suyar, added the evtract that they had 
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received from St. Louis, and added the glycerine, 
and then went ahead.’ 


mee VESY FIELD (Ree, 1668) : 


“\Vhat I considered the kev-note of the whole 
thing was the flavor, and the boys always had a 
gallon or two of extract, and it was an easy matter 
to do the mixing of the other things.” 


Vhat is evidently just what he did in Atlanta, also, 
when Steve Mayfield says, “My mother and John Me- 
Cowan made Koke.” hey didn’t compound the concen- 
trated flavoring extract, they merely nuxed that with 
Syiupeiicmas ohne did imithe case of “Celery-Cola, 
and as Tom Anderson did. Of course, being around the 
plant, Mrs. Diva Brown had an opportunity to see the 
various packages of drugs and essential oils that were 
delivered there for Mayfield to use in making up the 
concentrated compound, and, therefore, to acquire some 
information as to what the various ingredients were; 
and, of course, she knew the “mixing formula,’ —she 
knew how much syrup to nux with the flavoring com- 
pound, and, in fact, what proportions of sugar, water 
and glycerine to use in making up the syrup. As May- 
eld says, “she had possibly a superficial knowledge of 
the formula,” but “she wanted facts,—the proportional 
farts, (kee, 2422) and that is What she didn t know 
but was trying her best to find out. 


Plaintiff argues that Mayfield’s statement to the ef- 
fect that Mrs. Diva Brown didn’t know the “Koke” 
formula cannot be true because “S, T. Mayfield swears 
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she did,’ and, hence, that the explanation of the “Dear 
Judge” letter is unpersuasive. But the vice in this ar- 
gument is that S. ‘T. Mayfield didn’t say that his mother 
“Rnew the formula,’—what he said was that she and 
John McCowan “rade Koke,” which meant, of course, 
that they mixed up the syrup from the concentrated 
compound, which anybody could do. Why, even a negro, 
Tom .Anderson, was capable of doing that (Rec., 1915). 


But it is said that Mrs. Diva Brown sold a formula 
to Al. Campbell in 1907, which S. T. Mayfteld says “was 
practically the same thing” as the “Koke” formula, and 
itis argued from this that Mrs. Brown must have known 
the “Koke” formula all along in order to be able to sell 
a formula so nearly like it to Al. Campbell. But this 
argument overlooks the fact that Mrs. Brown did not 
sell her formula until the latter part of 1907, that the 
Rice trial took place some time before that, and that 
Mrs. Brown got a great deal of information from May- 
feid’s cross-examination in the Rice trial, which un- 
doubtedly enabled her, with the information she already 
had, to piece together a pretty fair cola drink formula. 
Ti it Was a colamainin iorniniaectedliiimwas bounce 
be “practically the same thing” as the “Koke” formula, 
because they are all more or less alike, just as all the 
root beer and sarsaparilla formulas are practically the 
same. Besides, the formula by which Houppert and 
Smyly had been theretofore making their “Dope” syrup 
was practically the same as the Diva Brown formula, 
except that the latter required the syrup to be boiled, 
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‘whereas, the former merely prescribed that it be mixed 
with cold water in a barrel. 


Pee SMYLY (Rec. 1393-4): 
“No particular change was made in the formula, 
only we changed the way of making it. \Ve used to, 
at one time, make it out of green syrup, but after- 
ward got to cooking it in a kettle and mixing it in 
atank. Mr. Houppert bought a formula from Mrs. 
Diva Brown. ‘That formula was not very much 
different from ours. She specified in her formula 
that we had to cook the syrup,—boil it——nux it in 
a mixing tank, where we had been making it in a 
S PYA . 
banieleas ° ite prodicue madeapmor to the 
time of buying this Diva Brown formula, so far 
as taste is concerned, tasted about the same,—a 
caffeine drink. ‘The color was the same.” 


No doubt Mrs. Diva Brown knew how to properly 
prepare the syrup. She had done so for Mayheld years 
before. But that 1s a very different thing from know- 
ing the formula for making the concentrated flavoring 
compound. 


Then plaintiff quotes from the “Rice Record” as fol- 
lows: 


“OQ.—Don't vou advertise that you know how to 
make, and do make, ‘Coca-Cola’? A\.—I do not 
make it. J advertise the letter that Dr. Pemberton's 
wife gave me, that I once was associated with her 
husband in the manufacture of ‘Coca-Cola... Q.— 
And you knew how to make it before the present 
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Coca-Cola people got the formulas? A.—I think 
she stated that to me.” 


J.C. MAYFIELD (Rec., 2438) : 


“The facts are that I did make ‘Coca-Cola’ be- 
fore the present ‘Coca-Cola’ people bought Dr. 
Pemberton'’s interest, and I had the ‘Coca-Cola’ 
formula. Mrs. Pemberton gave me that certificate, 
—certified it before a notary public,—because it was 
the facts in the case. You call my attention to the 
fact that in the answer above quoted I used the 
present tense: ‘1 dof? imake tt, that is) uaa! 
don’t make ‘Coca-Cola’; I meant there that 1 did 
not make and label my goods ‘Coca-Cola,’ but I 
did make the same goods and label it ‘Koke.’ I did 
not say it there, but that is the facts in the case,— 
the same goods from the same formula.” 


Why, if any one were to ask Mayfield today if he 


were making ‘Coca-Cola, he would tell them, ‘‘No,” 
that he is making “Koke,” but that it is made accord- 
ing to the original formula for “Coca-Cola” that Dr. 
Pemberton originated, (except for the modification made 
necessary by the Food & Drugs Act). If he had been 
representing to the public that he was making “Coca- 
Cola,” plaintiff would probably have sued him long ago 
for unfair competition for attempting to sell his goods 
as its goods. 


Then plaintiff parades the following except from the 
KRicemieecord: 


“Vou claimed that the Coca-Cola people got 
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Pemberton’s formula and that you were entitled to 
it? A.—No, sir, they bought it from Pemberton. 
©.—You have been claiming all the time that you 
had the ‘Coca-Cola’ formula? A.—Not the *Coca- 
Cola’ formula.” 


Now, these questions were being propounded to May- 
held from the dope supplied by Mrs. Diva Brown, and 
it is evident that she knew Mayfield had made these 
claims all along, and that she told Judge Allen so, and 
got him to ask the questions so as to open the door for 
an examination into the ‘Koke formula. Rice was 
charged with grand-larceny, and the warrant stated that 
the value of the “Celery-Cola” formula was somewhere 
in the neighborhood of several thousand dollars,—at 
any rate it was of sufficient value to make its theft 
grand-larceny as clistinguished from petty-larceny. It 
was stated that the “Celery-Cola” formula was a secret 
formula, hence its enhanced value as a trade secret. Al- 
len adopted in his cross-examination the shrewd theory 
that, if the formula were not a secret, and if there were 
other formulas in existence just like it, or similar there- 
to, then its enhanced value as a secret formula would be 
exploded, and the grade of the offense would be reduced 
trom grand-larceny to petty-larceny, with only a nominal 
punishment. It was upon this theory that the magistrate 
gave him great lattitude in prying into all the details 
of the “Celery-Cola” formula, and in permitting him 
to ask all kinds of questions about other similar form- 
ulas. Of course, if Mayfield had admitted that he also 
had the **Koke” formula at that very time, and that it 
was similar in many respects to the ““Celery-Cola” form- 
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ula, Allen would have immediately launched into a min- 
ute cross-examination as to all the details of that form- 
ula, under the guise of attempting to show that it was 
identically the same as the “Celery-Cola” formula, and 
Mrs. Brown's object would have been accomplished. 
Mayfield was just sharp enough to sense all this, and 
so, as he says, in referring to the answers he made to 
these questions (Rec., 2437): 


“T evaded them along that line because they were 
immaterial and did not have any bearing on the 
case at issue. As before stated, my property was 
at stake, and that is why I answered those questions 
along there as I did.” 


Under the heading “Manufacture of Koke in Bir- 
mingham and Nashville,’ plaintiff has gotten up an- 
other “deadly parallel.’ In one column plaintiff quotes 
statements of Mayfield to the effect that the J. C. May- 
field Mfg. Co. bottled all his soda water flavors, includ- 
ing “‘Koke,’ in Birmingham, and that in Nashville the 
same company “manufactured” “Koke.” In the other 
column is an excerpt from Mayfield’s testimony in the 
“Rice Record” in which he made the statement that the 
J. C. Mayfeld Mfg. Co. was doing nothing then but 
supplying the Celery-Cola Co. with the two specialties, 
“Celery-Cola” and *Pepsi-Nola,” that it was not manu- 
facturing anything at the time but ‘“Celery-Cola,” and 
that the Celery-Cola Co. was not manufacturing any- 
thing at the time except the two specialties referred to, 
although it did other business. In the “Rice Record” 
Mayfield was speaking specifically of the corporation 
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known as the J. C. Mayfield Mtg. Co., which was in- 
corporated at Nashville, Tenn., and to which the “Celery- 
Cola” business, formula, and trade-mark had been duly 
and formally assigned in writing. He had never as- 
signed the “Koke’ business to that concern, but had 
always owned and conducted that business individually, 
up to the time of the organization of the Koke Company 
Gmexmerica, lt was so allegedjin the answer (Rec., 
40), and has been so stated by Mayfield all through his 
deposition. For instance—— 


7 CAME TIOE TDakecs 1616): 


“After I bought out Mr. E. H. Bloodworth, / 
continued and continuously manufactured and sold 
‘Koke’ up to the organization of the Koke Company 
of America.” 


And again (Rec., 2423): 


“There appears in the ‘Rice Record’ the follow- 
ing questions and answers: ‘O.—Mr. Mayfield, what 
business is the J. C. Mayfield Co. engaged in? A. 
—They have contracts with the Celery-Cola Co. on 
their specialties. (.—What specialties? A.—Cel- 
ery-Cola and Pepsi-Nola.’ Those were the only two 
things the J. C. Mayfield Mfg. Co. had just that 
time. I individually owned the ‘Koke’ formula. It 
was not owned by the J. C. Mayfield Mfg. Co., but 
by me as an individual.” 


And again (Rec., 2430-1): 


“On pages 24 and 25 of that record appears these 
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questions and these answers: ‘O.—Mr. Mayfield, 
what does your company manufacture besides this 
‘Celery-Cola?? A.—That is all they do. OQ.—Does 
this Celery Cola Co. manufacture anything except 
Celery Cola?) A.—They do other business, but do 
not manufacture anything else except these two 
drinks.’ ‘he facts are that those two specialties is 
what they manufactured. The Celery-Cola Co. had 
a license from the Mayfield Mfg. Co. to manufac- 
ture those two specialties. * * * They bought other 
extracts and manufactured other syrups, and they 
bought other things and sold them on the market. 
** * When I say the Celery-Cola Co. manufactur- 
ed the ‘Celery-Cola, I mean they iived the syrup.” 


Mayfield was president and principal owner of both 
the Mayfield Mfg. Co. and the Celery-Cola Co., and 
he manufactured his “oke” in the same building which 
those companies occupied, and carried on his *Koke"’ 
business under the trade-name of whichever company’s 
building he happened to be in at the time, and, naturally, 
in speaking loosely of the matter, he stated that one or 
the other of those companies manufactured or bottled 
his “Keke But of m@irse, in stricthess, they drd not 
do so, because they did not own the product or the busi- 
ness. Mayfield just took advantage of their facilities to 
manufacture and market “Koke.” 


For example (Rec., 1664): 
“After | bought in with Mr. Schuyler in the vine- 


gar business I bought out Ensley & Moody [who 
had been running the Celery-Cola Bottling Co. prior 
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thereto in Birmingham ]| * * * I took over the vine- 
gar business and took over the bottling business, 
and united them, under the name of J. C. Mayfield 
Mig. Co.” 


Here it is apparent that he was conducting the vinegar 
ousiness and the bottling business as an individual un- 
der the trade-name of J. C. Mayfield Mfg. Co., and that 
it was not the Nashville corporation to which he referred 
at all. 


Then plaintiff tries to make out a contradiction by 
urging that, after Mayfield had stated that the various 
companies made the various products, he turned around 
and stated that fe made all of them personally. Of 
course, the companies were mere legal entities and could 
not actually manufacture anything themselves. ‘They 
had to act through some person as agent, and what May- 
field here stated was that he was that agent who actually 
did the manufyeturing. 


[Cae SVS iD ivec., 2431); 


“T am asked to state whether at that time the 
clerv-Cola Co. made me t\oke, or whether the 
J.C. Mayfie'd Mig. Co. made it, or who did make 
io T inanutactured all the stuff,—not only 
‘Celery -Cola”” and *Pepsi- Nola, and (but) manu- 
factured the ‘Koke.’ ” 


Under the heading, “Manutacture of Koke in St. 
Louis and Nashville,” ( Plaintiff's original brief, p. 87), 
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plaintiff displays some wonderful ingenuity. It quotes 
from Mayfild’s testimony (Rec., 1595) as follows: 


“I went to St. Louis to see tf I could not organize 
a company there. It was a bottling company. * * * 
Maybe I stayed there until 1900, sometime in 1900. 
Then I went from there to Nashville. I was all 
the time making ‘Celery-Cola’ and ‘Koke.’ ” 


But where plaintiff has placed the eclipses, plaintiff 
has omitted the important statement, immediately fol- 
iowing the phrase, “It was a bottling company,” reading 
as follows: “and made arrangements to get the goods on 
the market, but we did not succeed.” 


Evidently plaintiff was here building up a straw case 
to be demolished later. It referred to the testimony of 
Norville No eaver (nee, 2035) sand [clita olnine 
(Rec., 2041) who were connected with the Celery-Cola 
Co. of St. Louis, in 1903 and 1904, which concern was 
operated by Jerome and Mrs. Brooks (Ree., 2445) and 
which no one pretends ever had any license to deal in 
*Koke,” or ever in fact mixed any *Koke syrup, or hand- 
led it in any way), and then triumphantly asserted that, 
because these two parties never heard of “Koke™ dur- 
ing their connection with that concern, therefore May- 
held is “successfully impeached.” Plaintiff also “im- 
peaches” Mayfield by the witness M. J. Handley (Rec., 
1989), of Nashville, by stating that he was president 
of the Tennessee Carbonating Supply Co., that this con- 
cern had a contract with the J. C. Mayfield Mfg. Co. 
in Nashville to supply it with two of its products,— 
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“Celery-Cola” and *Pepsi-Nola,”"—and that he never 
heard of the J. C. Mayfield Mfg. Co. ever selling any 
product under the name of **Koke.”’ Handley says (Rec., 
190)) : 


VN don't knowarnether or mot the J, C. Mav field 
Mig. Co. was, as a matter of fact, manufacturing 
a number of different specialties, I couldn't sav. We 
handled ‘Celery-Cola, *Pepsin-Ola, and very lit- 
tle ‘Vig-O. Of course, I don't pretend to sav pos- 
itively that the J. C. Mayfield Mfg. Co. was not 
manufacturing and selling a product by the name 
‘Koke; I don't know what they were manu factur- 
ie) * So tar ase ll knew they may have been 
manufacturing a product called “Koke. * * * "Now 
I want to say another thing,—when we first began 
the business it was on Market St., and J. C. Mav- 
held had a laboratory in the rear of the building 
over there. Now, I noticed him ship the stuff out 
of there, but I never knew what it was,—put it up 
in barrels and shipped it away, and I never knew 
what it was,—put it up in barrels and shipped it 
away, and I never knew what it was. I couldn't 
Say whether 1 was ioke or not.” 


Plaintiff then called several witnesses in an effort to 
show that “Koke” was not manufactured in Birming- 
ham. ‘he main witness was \W. M. Smith (Rec., 1893), 
and he set the pace for all the others. He said (Rec., 


Reo): 


“T don't consider it dishonorable, or a sign of a 
lack of integrity, to deliberately falsify.” 
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Evidently he believed in putting his convictions into 
practice (Ree lo): 


“Yes, sir, L betiberately told you a falsehood when 
you asked me the question, and I confess publicly be- 
fore the count that I falsiiedtomw tiatocessioms 


This is the pitiful wretch who produced “the little slip 
with ‘*Koke’ printed on it,” which plaintiff has taken the 
trouble to reproduce on page 93 of its brief, and who 
testified that Mayfield handed him this slip at the time of 
speaking to him with reference to being a witness in be- 
half of defendants mn this case. Tle said on direct ex- 
amination (Rec., 1894): 


“Yes, sit, on Marchttth,, oreth., of this yeas, Mr. 
J. C. Mayfield, Sr., stopped me on 3rd. Avenue and 
20th. St., Birmingham, and asked me to wait a min- 
ute. Hecalled me off to one side and said, ‘We are 
having court up here at the Tutweiler Hotel. I 
want you to come up there. Maybe you can do me 
some good. \We are bottling a drink called *Koke,’ 
and I know you have seen the stuff that we bottle. 
All you have to do is to go up there and tell them we 
have been bottling that stuff... He handed mea little 
slip with ‘Koke’ printed on it. After that he asked 
me what I was doing then, and I told him I was in 
the automobile business, but was not working just 
then. *Well, he said, ‘maybe after this case is over, 
perhaps I could give you a job in Louisiana in the 
bottling plant down there.” He took down my ad- 
dress and gave me that little slip. This little slip 
marked Plaintiff's Rebuttal Exhibit 66 is a slip just 
like the one that Mr. Mayfield handed me, but I 
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didn't notice about the number of it. I told Mr. 
Mayfield I didn’t know whether I could go down 
there or not, but 1f I could do him any good I would 
like to if there was any possible chance; I didn't 
know whether I could or not.” 


On cross-examination he said (Rec., 1896-7) : 


“XNO.—Now I will ask vou, Mr. Witness, if Mr. 
Mayfield didn't ask vou if you remembered his nam- 
ing ‘Koke’ in Birmingham in 1904, 1905, and 1906, 
and if vou didn't make the statement, in the presence 
of Mir. J. C.'Mlavtneld and W. F. Norman, that you 
did remember that he made ‘Koke.’ and if you didn't 
go on and describe the label with which the product 
was labeled? \.—Mr. Mayfield asked me to say 
that. AXO.—On the contrary, didnt Mr. May field 
ask vou whether or not he had made ‘Koke’? A.— 
He asked me, ves, sir. NXQO.—If vou remembered 
his making ‘Koke’?  .\.—Ile asked me did I remem- 
ber it and I told him yes. NQO.—And you told him 
wese \.—-\ cs, SO send T now ask you wheth- 
er or not you didn't come into this hotel then,—the 
Tutweiler Hotel,— in the presence of J. C. Mayfield 
ame Wi. Fo Neérman and mé-—A. LB. Littleton,—and 
make the statement to me that you remembered his 
making ‘Woke, and labeling it ‘NKoke,’ and that you 
washed his ‘Koke’ bottles, and that your recollection 
On thatemds clearwand ii vou <didit descmbe tite 
‘Koke’ label to me? A.—Yes, sir. NQ.—That 
statement you now say it untrue? A.—I didn’t say 
it was untrue, I tell you I did say that. NQ.—You 
told me that was true, that vou remembered that at 
that time? A.—Yes, sir. XQ.—Well, was it a 
fact, did) vou remember it, or did you not remember 
it?) A.—I did remember it.’ 
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This creature's versatility in downright lying is truly 
amazing. VOn iisedineerrcxmniia One dems cidame Ecc 
1894), “I told him [Mayfield] I was in the automobile 
business, but was not working just then.” On cross-ex- 
amination he said (Rec., 1896): “No, sir, wasaiot dis- 
satished with the position [had. J wanted to change and 
go to New Orleans because / had kin people down there.” 
Oimpire-direct examination he saree, 120s) owen 
say that if I have any statement to make as to why [ 
made the statement, which I now savy ts false, to Mr. Lit- 
tleton and the gentlemen he has named, 1 can go ahead 
and state it; well, I simply made the statement because / 
was out of a position, and I thought maybe there was a 
chance for me getting a position—/ had tried to yct a 
position in town and there wasn't a possible chance.” On 
re-cross-examination he said (Rec., 1898-9): “You ask 
it I would sell my honor and my integrity for a mess of 
pottage; I don't know exactly whether I would or not. 
You ask if I didn’t state to you on cross examination 
that I had a job here at the time, and that I was well satis- 
hed with it: / had a job, but the job wasn’t paying me 
enough money. You ask if I didn’t just this minute tell 
Mr. Hirsch that / was out of a job and looking for one; 
yes, 1 Wac oof ayob. ** ~*~ Nowask it | didn't just 
inake the statement to you that the job I had was entirely 
satisfactory, and that J liad no reason for making a 
chanye except the fact of my kin people heing in New 
Orleans; you ask if I didn't just make that statement: 
sure 1 did. *** Youask if I now make the statement 
that the inducement which impelled me to sacrifice my 
honor and integrity and to come up here and deliberately 
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falsify, was to get down to New Orleans to my kin peo- 
ple,—if that’s the price I was willing to pay for selling 
my honor and integrity; no, not exactly. I wasn't un- 
dertaking to sell my honor, * * * You ask which, then, is 
the truth, the fact that I had a job or didn't have one; 
i had a job with the Jitmey Wotor Car Co. You ask 
which is the truth, that I was satisfied, or not satisfied, 
with the job; I wasn't satisfied with the money I was get- 
ling at my trade of automobile mechanic. The job was 
satisfactory, all except [ wasn't getting enough salary. 
You ask which one of the statements is true, that I want- 
ed to go to New Orleans to be with my kin people, or that 
I wanted to go there on account of getting a better job; 
I wanted to yet a better job. You ask if I repeat the 
statement that I wanted to go to my kin people; I haven't 
seen them since I was a baby, and don't know anything 
about them. All I know is they are down there, and 
that’s all. Yes, sir, I would like to go down there to see 
these people, who are utter strangers to me and who | 
have Mever seen in my life, and thats the impelling in- 
ducement that made me want to leave a fine city like Bir- 
mingham and go down to a place Itke New Orleans.” 


foc © WManytield, Rec. 2450): 


Will Barrow, a gentleman of color, is another hot 
specimen. He said (Rec., 1925-6) : 


“T started work for the J. C. Mayfield Mfg. Co. in 
1906 or 1907, and worked there about a year and a 
Halivor two yeats, "= Wes, sii, lavas working for 
the Celery-Cola Bottling Co. You say you thought 
I told Mr. Hirsch a moment ago that I was working 
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for the J. C. Mayfield Mfg. Co.; he was running the 
Celery-Cola Company on Morris Ave., so they said. 
I was working on Morris Ave. for the Celery-Cola 
Co. Yes, sir, I now say I was working for the Cel- 
ery-C ola Co. at 2116 Morris Ave. and@iom tor J7C. 
Mayfield. You ask if I mean to say I don’t know 
the name of the company I was working for; yes, 
sir, | know it. You ask which one I was working 
for; I was working for the J. C. Mayfield Mfg. Co. 
You say, then, that I was not working for the Cel- 
ery-Cola Co.; he was bottling it at the time I worked 
for him. You again ask which one of these com- 
panies I was with; I worked for the J. C. Mayfield 
Af fg. Co. on Morris Ave. * * * You again ask which 
company | was working for; I was working for the 
Celery-Cola Co., I suppose. You say that just a 
minute ago I said I was working for the J. C. May- 
field Mfg. Co.; that’s where I was working at.” 


There is no telling where this vagabond did work,— 
whether for the J. C. Mayfield Mig. Co., or the Celery- 
Cola Co,, or the Celery Cola eomtmorConporionn me. 
Mayfeld individually. tle says he started as bottle 
washer,—at whichever plant it was,—and later got a 
job bottling (Ree., 1926). He says, “He was making a 
lot of drinksailrene. (Rec) 1927 )geiiciessays that; pe 
sides the soda water, they handled ‘“Hope-Ale,” some 
bitters, and cider and vinegar. (1927). He admits 
he don't know the brands they put on the cider, or what 
was on the labels. “I can’t remember about them at all,” 
hemsayiomee (027). Ele cam pureimember themuimerent 
brands labeled on the vinegar. As to the soda waters, he 
says all he can remember are strawberry, lemon, orange 
phosphate, ‘Celery-Cola,” and “Pepsin-Ola,” (1928), 
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and adds, “I won't say but there was others, but these is 
what I can remember. There may have been others. 
That's been a long time ago, and there may have been 
others that I can't now remember the names of,—yes, 
Cit SmeMeatnere mayhave been others (1923). 
Ide admits he can't read or write (1927). He adniits 
that he didn't handle any of the barrel stuff that went 
out, and that he doesn't know what labels were put on 
tne sveup barrels (Rec., 1930) 


S.A. Ellis is another typical witness in this group. He 


saye ( WKec., 1843): 


“T was connected with J]. C. Mayfield, Sr., in the 
soft drink business in 1902,.] believe if was. * * * He 
was manufacturing*drinks of different kinds, | 
couldn't name all that he handled, I don’t know. The 
concern was called the Celery-Cola Co. You ask 
what was the name of the syrup he was manufactur- 
ing; well, I don't know that he said. Ile was manu- 
facturing ‘Celery-Cola, syrup, or Cola syrup, I 
thimk that was what they called it. * * * ‘Celery- 
Cola’ was the principal thing that was being deliv- 
eredfimom the wagons. He also had some other 
drinks, soft drinks of different kinds,—different 
flavors, you know. 1 don't recall to mind now the 
names of any of the others besides ‘Celery-Cola.’ ” 


‘This witness is in a fine position to prove that “Koke™ 
was not manufactured and sold in Birmingham by some 
one of the various companies in which Mayfield was in- 
terested, during his connection with the Celery-Cola Co. ! 
And he ts typical. 
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L. M. Batrelitt is anothemot the same stipe sl lesays 
ine entered the employ of the J. C. Mayfield Mfg. Co., in 
1902 (Rec., 1844), but that he had previously been em- 
ployed by the O. L,. Gregory Vinegar Co. and the Schuy- 
ler Vinegar Co., which Mayfield later bought out (1844), 
and that “I was a vinegar salesman primarily.” * * * | 
had a trade in vinegar and cider, and I was sent out on 
the road primarily to sell vinegar and cider, that was my 
business. If I handled any soft drinks at that time, my 
main idea was to sell vinegar and cider.” (Rec., 1846). 
It is not apparent just why a vinegar salesman, who spent 
all his time on the road selling vinegar and cider, should 
be called to advise the court as to what different soda 
water brands and flavors were being manufactured and 
sold in Birmingham by J. C. Mayfield. That this man is 
another willful perjurer is plain. He says (Rec., 1848): 


‘Before I came and sat in this chair, I had not 
talked to any one on this subject,—on this question, 
—on this case, about what I have been testifying 
here. No, sir, I have not repeated to anyone, either 
wholly or in substance, what I have said in this 
roOoin, NOmamyepart of ity" =" Nigebodeker andi | 
were walking up the street, and we talked about sev- 
eral different things,—about Mr. Patton, an officer 
who used to be here, a friend of mine, getting shot 
and died. Anything else I talked about had nothing 
to do with this present matter, except that Mr. Bod- 
eker brought me up here and introduce me.” 


‘Then he turned around and admitted (Rec., 1850) 
that sixty days before that he had received a long dis- 
tance telephone call in Chattanooga from George H. 
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Bodeker asking him to come to Birmingham; that he 
went to Birmingham in response to the call; and that he 
went to Bodeker’s office in the Brown-Marx Building, in 
Birmingham, and dictated to Bodeker’s stenographer a 
tull and complete statement “in regard to this business,— 
practically the same as you have been asking this morn- 
ing.” He first said that when “she took my statement 
down, / don't think there was anyone present but the 
stenographer, but Mr. Bodeker came in later.” ‘Then he 
turned around and admitted that “I believe J/r. Bodeker 
asked me the questions in front of the young lady. You 
say that [ said I made a statement first, and Mr. Bode- 
ker came in later, and you ask 1f that is what I mean to 
say; I mean to say that I was there,—/ie was there when 
the young lady took it down, and then she wrote it off, 
and I signed it after he left,—he asked me the questions 
and she took them down in short-hand, and wrote it 
down and handed it to me and signed it. Mr. Bodeker 
had gone.” (1850). This statement which the witness 
says he dictated to Bodeker’s stenographer is in evidence 
as Plaintiff's Rebuttal Exhibit 2 (Rec., 1853). In re- 
gard to this statement, Barclift was asked: (Rec., 1854) : 


“You ask, if there is any difference between my 
testimony and my signed statenient, which you shall 
accept as true; bring me up again,—give me a new 
chance. Well, what I have testified to here is the 
truth, as far as IT know. There might be a differ- 
ence in the questions asked me here and in the state- 
Hiemt, “(ec 1854), 


Pee aCe MOOD ie Ree, 1883-5): 


96 


“The principal territory I travelled was within a 
radius of 100 miles of Birmingham. * * * I was con- 
stanthy om the roadedtiting thaitine. > “slimader 
specialty of ‘Hope-Ale, and sold more of that than 
anvthing. * * * I had nothing to do with the manu- 
facture of any of these specialties which either the 
Mayfield Mig. Co. or the Celery-Cola Co. were get- 
ting out. I was merely a salesman, and had noth- 
ing to do with the laboratory end of it. I passed 
through the laboratory occasionally, but not often. 
I don’t know of my own knowledge all the things 
that were made there, and I don't pretend to testify 
positively as to everything that was made there. I 
only know the things given me to sell, and if they 
made anything else there, any other product under 
any other name, if it didn’t happen to be given to me 
to sell, why, of course, I didn't know about that.” 


‘B. U. HOPPER, when asked if Mr. Mayfield made 
any extract or syrup calied Koke, repired)|( Neca rel. 


“It has been so long ago that I don’t remember. 
Of course, he could have made it, and I couldn’t say 
that he didn't make it. * * * He was making a num- 
ber of these extracts, but ‘Celery-Cola’ was the thing 
he was pushing. However, along with that he was 
making a lot of little extracts and syrups and there 
was quite a number of them. I couldn’t say that I 
could name them all, at all.” 


J.T. ENSLEY (Rec., 1904) : 


“Yes, sir, he was making a number of extracts, 
and I don't pretend to remember all the extracts he 
was making,—I couldn't call all the names. * * * It 
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is possible he could have made it [‘Koke’] without 
my knowing about it.” 


Thomas Dixon is a negro. He admits that “I don’t 
know the number of different brands of cola drinks Mr. 
Mayfield was making and selling at the time. I can't 
remember whether he was selling two or three or not, be- 
cause there were different soda wates, you know.” (Rec., 


1910). 


He says he worked for the Mayfield Mfg. Co. about 
1902 or 1903 (Rec., 1907), and that “I was the boss of 
the negroes, and would be after all the negroes who 
handled the vinegar. I certainly did see that they put 
the proper labels on it, but J can’t remember the name of 
a single brand of vinegar he put out.” (Rec., 1908). 


GEORGE E. ANDERSON (colored), says that he 
worked for the J. C. Mayfield Mfg. Co. from 1902 to 
1905, and that during all that time Dixon “was not a su- 
perintendent of the colored people there at all.” (1918). 
He says that during the whole of that period Dixon was 
the drayman (1918). 


HOMER BREWER is a negro employe of the Coca. 
Cola Bottling Co. in Birmingham. He says (Rec., 
192) : 


“T haven’t been talking to anybody about my testi- 
mony in this case. No, sir, I never breathed it toa 
living soul before I entered this room just now. No- 
body on earth knew what I was going to testify to 
until I came into this room and took that chair. No, 
sir, Mr. Bodeker over there never did see me about 
it, nor did Mr. Pierce. Nobody at the Coca-Cola 
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bottling plant ever talked to me about my testimony. 
Yes, sir, I was in the other room just now. You 
ask if Mr. Pierce was in there, too: I don’t know 
Mr. Pierce. No, sir, I was not talking about my 
testimony in this case in the other room. I don't 
know, sir, how they knew what I knew about it. 
You ask if they just dreamed it; I don’t know, sir, 
how they knew about it.” 


‘He says he worked for the Celery-Cola Co. at one 
time. ‘That's all I did around there, just washed bot- 
tles, and I don't know anything else that was going on 
there at all except the bottles I would wash.’ (Rec., 


1913). 


TOM ANDERSON, another negro, admits that he 
only worked for Mr. Mayfield for three or four weeks, 
when his pay was cut, and thereupon he got a job with 
the Celery-Cola Bottling Co., (Rec., 1914) which was 
then owned and operated by Ensley & Moody (Rec., 
1917), and which nobody pretends ever bottled “Koke.” 
He also says that Dixon was the drayman and not the 
negro boss (Rec. 1O1G)) 


MACK CRAWFORD), still another negro, was also a 
drayman. He says (Rec., 1921): “I didn’t hault any- 
thing but ‘Celery-Cola’ as I know of. I didn’t know no 
other name but ‘Celery-Cola,’ that’s the only name I 
knoweetamemenece., 1921). 


WALTER THOMAS, still another negro, was an- 
Gtherwone of the draymen: ‘iWewedyom cc, i 2c ) 
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“That’s all I ever hauled, *Pepsin-Ola’ and ‘Celery-Cola.’ 
I never hauled any of the other products that they made, 
that’s all I know of.” 


Plein ie 1, (Ree., 1985): 


“Oh, yes, it is quite possible that he might have made 
a product ‘Koke’ and sold it as such. They made a good 
many different things back there, and he was always a 
great hand to be experimenting all along.” 


Finally C. J. Pogue 1s brought forth in the disguise of 
an ardent adherent of defendants, forced to take the 
stand against his will, and confessing with the greatest 
reluctance the awful wickedness of defendants. 


But plaintitt s chief detective, 1. B. Prerce; in an wn- 
guarded moment, thoroughly exposed this transparent 
pose. {(Rec., 2100-1): 


‘Bodeker and his detective agency were employ- 
ed in this case about March 5th., when we were in 
Birmingham taking the defendants’ testimony. Mr. 
Bodeker was in the room during the taking of de- 
fendants’ testimony, and that is the time when he 
was employed. * * * Bodeker was employed in this 
case to help locate the former employes in Birming- 
ham of the Celery-Cola Co. between the years 1901 
ance lOlO.* = =i couldn t tell) you how alones€ | |. 
Pogue was assisting Mr. Bodeker. * * * I do not 
know how much C. J. Pogue was paid for his ser- 
Wices im tisiease Om benali Of tie Coca-Cola Co, *** 
I don’t know how many times Bodeker had seen 
Pogue before he was examined in this case. I don't 
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know what information Pogue gave Bodeker other 
than the statement he made to him. Bodeker se- 
cured a statement from Pogue before the latter went 
on the stand. Just what that statement was I don't 
iknow. * * * I understand that statement was given 
sometime between March and June.” 


Thus it is seen that, while Pogue was pretending to be 
assisting defendants in locating the former employes of 
Mayfield’s various Birmingham companies, he was all 
the time in the pay of the Coca-Cola Co.,—playing a 
double game,—and, instead of honestly trying to locate 
these former employes for defendants, he was doing his 
best to keep defendants from finding them, and at the 
same time carroling them for plaintiff. This accounts 
for the difficulty defendants had in rounding up May- 
field’s former employes, and the facility with which 
plaintiff got hold of them. 


‘The little play Pogue made about not wishing to turn 
over to plaintiff the packages of letters and documents 
which he pretended he was compelled to produce in re- 
sponse to a subpoena duces tecum, was easy to see 
through. Pierce admited that Pogue was in Bodeker’s 
pay, and doing all in his power to assist Bodeker in get- 
ting evidence to use against defendants, and it 1s a safe 
bet that Bodeker, or plaintiff's counsel, or someone with 
enough discretion, carefully went through the papers 
Pogue had before the subpoena duces tecuim was ever is- 
sued, and saw to it that Pogue would not produce any 
papers that might prove of benefit to the defendants. 
Under the circumstances, therefore, there is nothing at 
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all remarkable in the fact that in none of the letters, pa- 
pers, or documents produced by Pogue did the name 
“Koke” appear. Plaintiff was too smart to make a slip 
of that kind. If Pogue had really been acting in the in- 
terest of defendants instead of plaintiff. he would have 
informed Mayfield that he had all these old letters and 
files at the time defendants were taking their testimony, 
because he knew defendants were moving heaven and 
earth to find some of their old *Koke” labels, letter-heads, 
price-lists, advertisements, etc. 


é 


|. COMMAY FIELD (Rec, 2430) : 


“Pogue did not mention to me, nor did he inti- 
mate to anyone in my presence, that he had these 
letters which he has produced, or any documents of 
any kind or character referring to the ‘Koke’ busi- 
ness, or the ‘Celery-Cola’ business, or any business 
in which I was engaged.” 


But he told the Coca-Cola people that he had them, 
otherwise they never would have known it, and that ex- 
plains why it was that defendants could not produce any 
of these papers, while plaintiff had no difficulty what- 
ever in doing so. 


Pogue's refusal to answer the question as to whether 
or not Mayfield manufactured “Koke” in Birmingham, 
is so manifestly a by-play that it is ludicrous. Pogue 
knew perfectly well that defendants knew he knew that 
Mayfield made and sold “Koke” in Birmingham, and 
that if he denied knowledge of the fact, he would be 
prosecuted for perjury, and no doubt convicted, so he 
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could not afford to answer straight out as plaintiff wish- 

-ed him to; but he made the little by-play referred to in 
order to convey the impression that if he had answered, 
his answer would have been detrimental to the defend- 
ants, thus seeking to accomplish the same result without 
any of the attending risk. . 


Another instance of this kind, showing what an in- 
fernal scamp Pogue is, is this (Rec., 1857): 


“IT was in Birmingham at the time of the trial of 
the case of The State v. Melwlle Rice. * * * Thad a 
colored fellow I always called ‘Dick,’ whose name I 
have been told is James Dixon. I understood that 
he was arrested about the time of the trial of the 
case of The State 7. Melcille Rice. 1 found him in 
jail, and I suppose he was arrested. Youaskif,asa 
matter fact, I found at his house certain material 
that came from the Celery-Cola, or the J. C. May- 
field Mfg. Co.; I think Mr. Bodeker found some 
thing's in his house which I identified as the proper- 
ty of this company. You ask if I placed those 
things in his home; well, I object, I refuse to an- 
swer that question. I refuse to answer it on the 
ground,—I refuse to answer it on the ground of 
incriminating myself.” 


On pages 95 and 96 of plaintiff's brief are quoted ex- 
tracts from Mayfield’s testimony in the Rice case to the 
effect that the first formula he wrote was the “Celery- 
Cola” formula, which was eighteen years ago. Mayfield 
was asked concerning this statement, and replied (Rec., 
2427): 
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“You ask what the facts are with reference to 
the formula for Celery-Cola and the formula for 
Koke,—which was the first formula: Koke was the 
first formula. In response to the question asked 
me in the Rice Record, if the Celery-Cola formula 
was the first one that / made, I replied thereto, “Yes, 
sir, because the Celery-Cola formula was the first 
formula that Dr. Pemberton and I made,—later that 
I really felt that I made myself. Now I believe I 
can claim that I made the Celery-Cola formula my- 
self. I do not claim to have made the Koke form- 
ula. [had absolutely nothing to do with that. Dr. 
Pemberton made that,—that is what I bought out.” 


On pages 109, 110, and 111 of plaintiff's brief appear 
reproductions of some letters, and the inference is at- 
tempted to be drawn,—for what purpose is not apparent, 
—that “Celery-Cola” at that time had nux vomica, or 


strychine, init. Mr. Mayfield testifies concerning these 
ietters on pages 2440-6 of the record, and completely re- 


moves any foundation for the inferences sought to be 
drawn. 
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SCHEDULE III. 
The Color and Taste of the Drink. 
Caramel Coloring. 


(a).—Testimony of Defendants’ Witnesses. 


J. A. BERMUDEZ, a chemist, New Orleans. (Rec., 
1496) : 


“IT have known of caramel coloring ever since I 
have been in the drug business,—since about 1876 
or ‘77. I was with,—in 1876 or °77,—P. L. Quis- 
acks, 37 Royal Street, who used caramel coloring at 
that time for all soda fountain syrups. Mostly all 
soda fountain syrups are colored with caramel,— 
take sarsaparilla, vanilla, banana.” 


DAMA DIEHL, who has bottled soft drinks for 47 
years and who now manufactures ‘Star-Cola,”’ Nash- 
Villew Rees, 1US6 


“Caramel coloring is the least injurious, that is 
the reason we use caramel coloring. It 1s sugar.” 


JOHN D. FLETCHER, manufacturer of “‘Fletcher’s 
Cola, WNasliville. (Rec., 1091-2): 


“We color our drink with caramel. It is cheaper 
than anything else and it is permitted under the law 
under all of the states without having to put “Arti- 
ficially colored. It is not a delterious coloring at all, 
and it makes a beautiful red colored drink * * *. I 
do not know of anything else that would take the 
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place of caramel coloring. My chemist that I had 
with me for several years never used anything else. 


Wik HAGAN, matitvfacturer of “Ko-Nmt° and Afri- 
Cala extlintawiCReew12072 ):: 


“T color our drink with caramel coloring. Cara- 
MichiscHeapesty = It ts of vegetable origin and 
stands the acids better than anything we can get.” 


(b).—Admissions of Plaintiff’s Witnesses. 
DR (OLN A WESMNER, Chicago. (Rec, 926): 


“Caramel has been in use as a coloring matter for 
beverages, oh, for a long time, a great many years. 
I should say it was used prior to the Civil War. Yes, 
it is now a universal coloring matter which is used 
extensively for coloring all kinds of drinks. It is 
one of the oldest coloring matters on the market and 
is perfectly harmless. ” 


Die vaeilAM PRAT H, of the Pratt Lahora- 
tomy, Atlamta, (Rec, 417): 


“Caramel coloring has been in use a long time. It 
has been in universal use for coloring all kinds of 
beverages,—not only soda water drinks, but whis- 
kies, wines and beer and flavoring extracts as long 
as i canmetmember. *** It is the most universally 
used coloring among the food products. * * * It 
is absolutely harmless as a coloring matter.” 


DAVE S. BAUER, a retail druggist, Mobile. (Rec.. 
544) : 
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“Caramel is recognized as a standard brown col- 
oring matter for svrups, and is in universal use, and 
was in such use when I was a boy. I am 42 years 
old and caramel has been used as a coloring for 
syrups ever since I can remember by every druggist 
] have come in contact with.” 


F. M. GREEN, a retail druggist, Atlanta. (Ree., 
454) : 


“Caramel was used at that time (188 and prior 
thereto) almost universally as a coloring matter for 
drinks that we wanted to color a brown color. That 
is the only thing they could color them with and 
get by with it. [I mean by that that caramel would 
not make a muddy precipitate and things of that 
kind. Other coloring matter would make a muddy 
Precipitates: 


I. L. James, a retail druggist, Atlanta. (Rec., 461): 


“T have made root beeranyselin =~ * Ve colored 
it with burnt sugar,—caramel. That material has 
been in universal use for coloring beverages, and 
we have used it to color vanilla flavoring.” 


ASA G. CANDLER, President of the Coca-Cola Co. 
(Receesoe 


“Yes, I think I did handle burnt sugar or caramel 
coloring. Now, I made many a batch of caramel 
coloring. In those days [prior to 1886] it was used 
limgunerdi ue business: ~ ~) 9 Meycemlecaid caramel is a 
standard coloring matter.” 
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Soda Fountain Beverages Same Color as Coca- 


Cola That Preceded It In the Market. 
(a).—Testimony of Defendants’ Witnesses. 


ADAM DIEHL, who has bottled soda water for 47 
years and who now manufactures “Star-Cola,’’ Nash- 
ville (Rec., 1082-3) : 


“We have been bottling soda water for 47 vears. 
a * \We have been putting out those two drinks, 
sarsaparilla and root beer,—for 47 years and both 
ie cebecimuie same colon allaiinat times ~ * = ne 
color of these drinks is a caramel color—the same 
color as ‘Coca-Cola. We color those drinks with 
burnt sugar coloring,—caramel coloring.” 


J. A. BERMUDEZ, a chemist, New Orleans (Rec., 
1496) : 


“Quisacks get out a preparation which is sold 
through the fountain as ‘Mead. That is put out 
by McClasky. That has been on the market here 
ailonestime prior to 1877_* * * It 1s colored with 
caramel. [It cannot be colored with anything else 
because at that time aniline dies were not known.” 


area Gull AN Presidenteo: tem recscent 
City Seltz & Mineral Water Co., New Orleans (Rec., 
1501-2): 


Pihesiame Gf Gur comecrnis tie Crescent City 
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Seltz & Mineral Water Co. I have been connected 
with that concern since 76. * * * 1 know that all 
fhe tifite im the Crescent City Seliz & Mineral VV atey 
Co. we bottled sarsaparilla. * * * We colored sar- 
saparilla with sugar coloring,—caramel coloring. 
Sarsaparilla coloring should be the same color all 
the time. * * * It 1s supposed to be always the same 
color. I have seen Coca-Cola. It 1s pretty much 
the same [color] as the sarsaparilla we made. I 
have heard that they made sarparailla in 1847,— 
that was the first factory that was put up here,— 
but I wasn't in the business at that time. Some of 
ihe other beverages that have been colored with 
caramel coloring since 1868,—well, most any of the 
colored drinks, they are colored with it, I think.” 


TOM COMMWENS, bartender Chattanooea keca Se) © 


“T have known the drinks root beer and sarpar- 
illa ever since I have been in Chattanooga,—about 
28 years. The color of sarparilla and root beer ts 
about the same as Coca-Cola.” 


JOE QUINN, bartender, Chattanooga (Rec., pp. 991- 
aye 


“T am 40 vears old. * * * I have handled root 
beer and sarparilla. I have known these two drinks 
alltiirelite * * * They all havethat dark color, | 
should say between a brownish and black color. 1 
could not distinguish a glass of Coca-Cola from a 
glass of root beer by the color.” 


E. W. FREEMAN, bartender, Chattanooga (Rec., 
075-978) - 


1NO2 


“T also handle in my place of business sarsaparilla 
and root beer. * * * I have known those drinks for 
years (Rec., 975). ** * I have heard of and hand- 
led root beer and sarparilla all the time I have heard 
of and handled Coca-Cola. I knew of those two 
drinks, sarsaparilla and root beer, before I ever 
heard of Coca-Cola. Whey awere the same color at 
that timeasnow. (Rec., 978). 


Pee H@OriER, a retail erecer, Chatwanooga (Rec., 
ooo. 


“Root beer has been on the market a great many 
years. 


mm WO STANLEY, proprietir of the Stag Hotel and 
Bar, Chattanooga (Rec., 1004) : 


“| have handled sarparilla and root beer,—how 
long I cannot tell,—it has been a great many years, 
though, sarsaparilla. ‘he color of these drinks 
compared with the color of Coca-Cola,—I guess 
about the same color.” 


(b).—Admissions of Plaintiff’s Witnesses. 


C. G. PETERS, a retail druggist for 28 years, New 
Orleans (Rec., 655): 


“T have handled a lot of these drinks like root 
beer and sarsaparilla. The coloring matter in root 
beer is burnt sugar,—what we call caramel. ‘The 
coloring of sarsaparilla, and root beer, and Coca- 
Cola, is very much alike. There is no distinction to 
the ordinary eve. [| have been handling sarsaparilla 
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and root beer for 28 years. I was handling it be- 
fore I ever handled Coca-Cola,—before I ever heard 
of Coca-Colan 


DAVE S. BAUER, a retail druggist, Mobile (Rec., 


543-4) : 


Poa 


“T have been in the drug business 24 or 25 years, 
during which time I have been dispensing at my 
soda fountain root beer and sarsaparilla and drinks 
of that kind. Sarsaparilla has been on the market 
to my knowledge since I have been in the drug busi- 
ness and longer,—as long as the Pharmacopoeia has 
been in existence. I should sav it has been in ex- 
istence 50 years, if not longer. The color of the 
soda fountain sarsaparilla syrup during this time 
has varied according to the strength used by each 
particular dealer.—I might make my sarsaparilla 
syrup thicker than anybody else's and mine of course 
would have a darker color; however, it has all had 
the same general color, which is brown. I have 
made sarsaparilla syrup myself, and I have colored 
it with burnt sugar or caramel coloring. Since I 
have known sarsaparilla syrup as a soda fountain 
beverage it has been colored with caramel coloring. 
Yes, I have also handled root beer for the same 
number of years. It has been known longer than 
I have been in business. It has always had that 
same dark brown color. * * * In general color they 
{Coca-Cola and sarsaparilla] are alike,—as a mat- 
ter of fact both have a dark brown color, and so has 
root beer.” 


I. L. JAMES, a retail druggist, Atlanta (Rec., 461- 
Lye 


JU 


“You ask what other drinks are on the market 
similar to Coca-Cola in color; well, root beer re- 
sembles Coca-Cola in color,—foams a little more,— 
and sarsaparilla; of course, sarsaparilla and root 
beer are similar. * * * JI do not known what is the 
difference in color between a glass of root beer and 
sarsaparilla as served at a soda fountain and a glass 
of Coca-Cola. Coca-Cola might be a shade lighter, 
I dont know. It is very hard to tell the difference. 
I don't think the ordinary customer coming in, if 
he saw a glass of one and a glass of the other sitting 
on the counter could tell the difference between 
them.” 


F. M. GREEN, a retail druggist for 22 vears, Atlanta 
(Rec., 453-4) : 


“Root beer and sarsaparilla are colored with car- 
amel. J remember seeing sarsaparilla on the foun- 
tain ever since I was a small boy. [am now 42 years 
of age. I have seen it since I was 10 years old any 
way,—that is to say, I have seen it on the market 
for 32 years and it has been substantially the same 
color during all of that time that itis today. * * * 
I have made sarsaparilla and root beer myself way 
back there years ago and I used caramel to color 
(oe eee ave scem Moxie) and that is a deep 
brown color. * * * It 1s along the same kind of color 
jis Coca-Cola = * * Tl have seen Nioxte “on the 
market [since] about 1888.” 


W. L. SAMS, one of plaintiff's traveling salesmen 
NEC, CE 


Wk 


“T have seen root beer when I was 10 years old 
that had the same color it has today. * * * I have 
seen sarsaparilla during the time I have been in 
business of the same color it 1s today. Yes, I have 
seen ‘Moxie’ and it is similar in color to root beer 
and sarsaparilla.” 


ALEXANDER CRUICKSHANK, proprietor of 
cigar store and soda fountain, Atlanta (Rec., 465): 


‘“*NMoxie’is a soda fountain beverage.”’ 


F, C. PEACE, one of plaintiiis detectives; caycume 
has seen “Moxie and that it ts similar in colon te Gee. 


Cola, WCReeye2 205-05), 


DR. JOHN A. WESENER, a chemist, Chicagos( Rec., 
026) ; 


“Yes, I think that root beer, sarsaparilla, and 
‘Moxie’ and drinks of that character, were on the 
market and sold prior to 1886. I could not say 
whether they were colored with caramel at that time, 
because I never made any tests at that time, but 


caramel could have produced the color that they 
had.” 


WILLIS E. VENABLE, former manufacturer of 
“Coca-Cola,” and a soda fountain proprietor since 1867 
(Rec., 590-1): 


“l sold root beer at thames) 1887 \vecitainly, 
vanilla, lemon, strawberry, sarsaparilla, and prob- 
ably 50 other different drinks that somebody got out. 
I cannot remember whether I had been selling this 
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root beer, and sarsaparilla, and such things, before 
I heard of Coca-Cola. I don't think I had ever sold 
any root beer before that, but I sold sarsaparilla. I 
don’t remember whether sarsaparilla was at that 
time about the same color it is now. I suppose it 
was,—that is all made about the same color, I think, 
about, 1s cll as I remember. 


roe Ge CAO I Reaigrecidem of the Coca-Cola Co. 
(ixec., 378-9) : 
“You ask 1f in my drug business from °84 to °87 
1 hairdled ammotlrer bemerages : * * *ave sold liquor 
and I do not know really whatawe didisell. * * * We 
hada syrup called sarsaparilla and put it in the soda 
foumtam. ~ ~~ dont remember tat we madeat. 
we may have,—anybody made it so far as I know, 
Sarsaparila swiup. * * * ‘The color of that sarsa- 
parilla svrup was brown, I think.—vyes, I think it 
was a dark reddish brown.” 


lk. M. ROBINSON, a stockholder and director in the 
Wee. Cola Con (ice. 358) and for 22 years 1s Secre- 
tary (ec. 353), avlten asked if there awere anys other 
soda fountain beverages of the same color as Coca-Cola 
at and prior to the time Coca-Cola was first introduced, 
megied Imexpecc there was, (iec.. 301 ). 

IniGiins. de Series (0. 7. Consmmers Co., 100 Fed. 809 
(Ce Cw ) itis Said that the predecessors of the 
Chas. I. Hires Company began to make what has since 
become known as “[fires’ Root Beer,” in 1877. 

In Moxie Nerve food Co. 7. Maddox, 152 Fed., 494, 
it was said that “Moxie was first placed in the market 
early in 1885 and that it was a beverage “resembling in 
Caloiihe tsial cXtract ol vaniliae 
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SCHEDULE IV. 


DEFENDANTS AND THEIR PREDECESSORS HAVE MADE 
AND SOLD SOFT DRINKS EXACTLY LIKE PLAINTIFF’S IN 
COLOR, TASTE, AND EVERYTHING ELSE, SINCE 1888. 


(a).—The cola drink known as “Koke.” 


A. O. MURPHY, of Barnesville, Ga., says that, when 
‘the Pemberton Medicine Co. was formed on January 
l4th, 1888 (Rec., 1287; defendants eximint 22), \y. 
Pemberton conveyed to it the “Coca-Cola” formula and 
business (Rec., 1280 and that thereafter the partner- 
ship manufactured and sold “Coca-Cola” (Rec., 1282). 
He says: 

“The color of that syrup was identical with the 
color of ‘Coca-Cola’ syrup today, and about the 
same i) taste. * ~" | heme@lor andMtasteror tliat 
product we were manufacturing then under the 
naine Of Cocer-Colamovas the samc, Asis lean 
see, as that now manufactured by the Koke Com- 
pamy aid callleds Ike: 5 Sigivceem! 232) 


Later they changed the name of their “Coca-Cola” 
10 “Yue Vaiieabeetiie homie itsel mecemaiiccm (re 
sane, { Reeaizs3 ): 


T, C. BROWS ot Newman, Ga, but formerly of i- 
lanta, the brother-in-law of If. H. Bloodworth, deceased, 
at whose home Bloodworth lived while in Atlanta (Rec., 
408-9), says that the “Coca-Cola” which the Pember- 
ton Medicine Co. manufactured and sold in 1888 “was 
a dark mahogany, * **  ltetasredmlike ties Coca-Cola 
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you get now,—practically the same taste (Rec., 1409). 
Fle says that later, after the Pemberton Medicine Co. 
changed the name of its product from “Coca-Cola” to 
Sitoke, the product itseli remained the same. “Ti there 
was any difference between this preparation thev called 
‘Koke’ and the preparation called "Coca-Cola, I could 
not tell it from drinking it and looking at it. It appeared 
to be the same. It was supposed to be practically the 
Same product, 1 think, under a@ different name.” (Rec., 


1410). 


Miss MARIONSBLOODWORTH, datichter of Is. 
H. Bloodworth, deceased, says, in speaking of the Pem- 
herton Medicine Co., in which her father was a partner 
(ces 1262): 

“T used to go down to the place of business every 
few days. I drank that ‘Coca-Cola’ they were mak- 
ing. ‘They were making a dark brown red syrup. 
It tasted like ‘Coca-Cola’ tastes now and it looked 
lice Coca-Cola (Recy 1262-5) el hiey anace 
this ‘Coca-Cola’ three or four months, then they 
Stiilimade veandeatied it Koke. (Rec., 1263") Ses ~ 
My father and Nr. Mayfield continued, after Mr. 
Murphy sold out, for several years,—I think it was 
four or five or six years. All that time they con- 
tinued to manufacture and sell this product ‘Koke.’ ” 
(vec, 1267 ). 


J.C. MAYFIELD says that, after Pemberton trans- 
ferred the “Coca-Cola” business to the Pemlerion Medi- 
eine Co. in jantiery, 1638 (Kec., 1607), “we continued 
to manufacture and sell ‘Coca-Cola’ syrup under that 

c, 


1610). Then 


name for two or three months.” (Re 
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they changed the name to *Koke.” ( Rec., 1612-13). “The 
product was no different from the product ‘Coca-Cola, 
—there was no difference between the product which we 
thereafter labeled ‘KKoke,, and ‘Coca-Cola. We con- 
tinued to manufacture ‘Koke’ by the same formula that 
old Dr. Pemberton turned over to us as the ‘Coca-Cola’ 
formula.” (Rec., 1614). 


It is admitted by plaintiff's officers that Mayfield, 
Murphy, Bloodworth and Pemberton, forming the Pem- 
berton Medicine Co., manufactured and sold a cola bev- 
erage in 1888 which had the same color and taste as 
“Coca-Cola.” 


ASA G. CANDLER, President of the Coca-Cola Co. 
(Ree 36208 

‘After this transfer April 14th, 1888 * * * they 

* * * operated the Pemberton Medicine Co.,—that 
is it, yes. That company’s business was manufac- 
turing ‘\Wine of Coca,’ and they undertook to manu- 
et en was. a hair dye, ‘and they had ‘Globe 
Flower Cough Syrup’ and ‘Compound Stillingia,’ 
and shortly after ‘I bought ‘Coca-Cola’ they started 
out manufacturing a soda fountain drink which 
was as near like ‘Coca-Cola’ in color as they could 
get it,—that is, aman named Mayfield that was con- 
nected with that company,—and called it *Yum- 
Yum, * * * JT am not certain whether that was 
manufactured by the Pemberton Co. or by J. C 
Mayfield,—he seemed to be the active man in it; 
Dr. Pemberton was a sick man at that time. * * * 

I think Mr. Bloodworth was in it, since you men- 
tion it, and Mr. Murphy. Yes, that is right, they 
were running the Pemberton Medicine Co. * * * 


iy 


‘These people-—Mayfield, Bloodworth and Murphy, 
—were running the Pemberton Medicine Co. for 
-awhile—I don’t think they ran it long,—and they 
were manufacturing a drink similar to ‘Coca-Cola’ 
at that time. (Rec., 383). 


IF, M. ROBINSON, a stockholder and director of the 
Wecea-Cola Co, and formerly Secretary thereot (Rec.., 
359-360, 364-5) : 


“As to the associates who Dr. Pemberton had 
inetie Pembertone Medicine Co., | justeremember 
that a man by the name of Mayfield was one of 
them and Mr. Bloodworth was another one,—I don't 
just remember his name y, | guess it 
was (Rec, 300), *~** They did a medicimesand 
‘extract business. They manufactured these articles 
that are enumerated there in the Pemberton Chem- 
ical business. I think they did manufacture drinks, 
==cols 10 some extem. ( Rec., 59) * * = Me 
only knowledge J have as to whether or not they 
manufactur ed any cola syrups was acquired by ob- 
servation. * * * I dont know anything about the 
quantities they manufactured or sold, but I know 
just as well as I know that Hagan & Dodd manu- 
facture ‘Ko-Nut,’ but I don't know anything about 
titcne temo 11. 


ery ER ID: 


“After the retirement of Murphy in June, 1888 
(defendants exhibit 22) and the death of Dr. Pem- 
berton that same summer, Mr. Blooqdworth and I 
continued to manufacture and sell “Koke’ until 1895. 
oe ee ocilaboucit oureiiny, nleodsortlh ( Rec. 
RO ee ee tie | bovont oni wl || Blood= 
worth, I] continued and continuously manufactured 
and sold *Koke’ up to the organization of the Koke 
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Co. of America, (Rec., 1616) whereupon I sold 
pleas (Cop oi “syuveive all) Wry ioterese om Une 
‘Koke business * 9" he woke Conmaieanci ice 
has continuously owned the “Koke’ business from 
its organization dow towdare: (iceman o = 
This product ‘Koke’ has always been the same color 
from the time we began to make it up to the present 


time, and had the same taste substantially.”” (Rec., 
1628); 


L. A. HOLLEY, tormerly oi Roanoke, Ala., but now 
of Atlanta, Ga., visited J. C. Mavfield at his place of 
Husiness in Piilaita im 180s 96 CRee), W277 eae 
says: 

“We wWassilanuiacttniie some adiinks an saiac 
tive. dianik sone Orie > * Selitetasteds sonic 
thing like ‘Coca-Cola’ and it seemed something about 
the same color as ‘Coca-Cola,—a kind of dark 
browit colons eGRGews i270. 


H, C. GROVES, a retail ditieeich tor 30 years, Ocala. 
Bla CNceee 2 Zar e 
“IT know J. C. Mayfield. I knew him when I was 
manager of the store in the spring of ‘88. T first 
met hiiewtems store in Ocala, ’elorida. ~ ~*~ Te 
was soliciting for cola drinks at that time, trying 
to sell me cola drinks. The name of that drink 
was Itoke,——\-o-k-e. * * * ‘ine color of that 
Syilipesvasdt dark brownish, |) Iavesseen Coea- 
Cola’ syrup. I judge they are just the same,—this 
‘Koke’ and ‘Coca-Cola. I made a drink of it and 
drank it. * * * It tasted something very similar to 
the taste of ‘Coca-Cola. I bought some of it at 
that time. * ** He sent me more aiter that and | 
have continued to handle it up to today,—continu- 
ously from that time up to today.” (Rec., 1213). 


Teno) 


GEORGE R. EDMONDSON, proprietor of two 
cintomotorcs, lant (ikec, 1299/2 

knowl Co Mavtield” | tiisemiet hin, leness, 

in ‘98 or 1900,—it has been quite a long time ago. 
When I first me Mr. Mayfield he was here engaged 
in the manufacture of a soda fountain extract. We 
bought some extract from him; we bought some of 
it, I guess, from time to time five or eight months 
before he left Atlanta, and he went from Atlanta 
to Birmingham and we got some after he left At- 
Janta. it was vei sommlar to ‘Coca-Cola in color: 
we served it like ‘Coca-Cola’ in seven ounce glasses.” 


P. B. MecGRAW, a soda water bottler, Gadsden, Ala. 
tesee., 1oT3-14): 

“1 hawe been bottle Keke everincegl900. | 
purchased it as an extract from J. C. Mayfield right 
here in Birmingham, * * * Sarsaparilla and *‘Koke’ 
are very near the same color.” 


R. J. BANER, in the advertising business in Birming- 
ham (Kec. adhs02 ) - 

“Mayfield, in 1902, when I knew him, was bottling 

Woke over there in his place of busimess at 2116 

Morris Avenue. I knew him in a business way a 

good many years. ** * I used to have to go to his 

piace Onsbusiness to collect on Saturdays, * * * and 

he would give mé a drink of this *Koke. It was 

ee * a syrup just like ‘Coca-Cola,—red like it, 
tasted like it.” 


Po) OSB eso me \tabanie.oren ine Con bir 
Poe ein GINCe NOOO): 


“T first knew Mr. Mayfield in 1900 at Birming- 
ham. fle was manufacturing soft drinks and ship- 
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ping “Hopw\le then; “= ~ Owine Wogmie nace 
amount of business we had with Mr. Mayfield in 
the delivery of what was known as car lots, con- 
sisting of a hundred packages of ‘Hop Ale,’ deliv- 
ering it and later collecting on it,—which brought 
me to his place of business sometimes twice a day 
for a week. * * * JT remember he was manufactur- 
ine “Celery-Cola sand) Noke ) Pais oko S-e 
soit drink. Itwas about the color ot allsoit drm: 
—it seems to me the appearance was about on a par 
with ‘Coca-Cola’ and those cola preparations.” 


E. D. MONTGOMERY, formerly shipping clerk fox 
J. C. Mayfield, Birmingham (Rec., Wisb=7, 1360. 

“T know J. C. Mayfield. * * * JT was with him in 

1908 i bisinesss ia lis vemnplovs ime 0S es whic 

was making several diitenenimanimksy™ "Celery — 

Cola, “Pepsi: Nola 3 * *" Gireie ancien. = 

This stuff ‘Koke’ that was made down here where 

I was working for Mr. Mayfield looked like ‘Coca- 
Cola’ and tasted like ‘Coca-Cola.’ 


W. F. BOY LIN @Nashville, Who lassiminted” Kole 
labels for J. C. Mayfield since about 1903, says (Rec., 
1073-4) : 

“This ‘Koke’ was a cola syrup, a cola drink. * * * 
I have never seen a cola beverage not the same gen- 
‘eral color. | have never tasted a cola beverage that 
didn't have the same general taste.” 


Was SIDEBOT TOM: itanacer mor Sikalo kite s, 
Nashville, and who has been in the retail soda water 
business for 30 years or more (ixeemsII62 )\: 


“] knew J. C. Mayfield iittcemmon cichtcen ears 
ago at Nashville and at St. Louis. He was en- 
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gaged in manutacturing soda fountain § syrups. 
Among other syrups he was manufacturing was 
‘Koke.” The taste of this drink from the beverage 
he was making was similar to all cola drinks. * * * 
‘The ‘Koke’ was ‘Koke’—a regular cola taste. The 


color * * * was dark, very much the same as “Coca- 
Cola, (ee, 120223). 


J. B. FREED, soda fountain proprietor and confec- 
@oner tor 14 years Nachle ( Rec., 1172): 

“IT knew J. C. Mayfield about 13 years ago,—first 
met himein Nashville * * * He was engaged in 
manufacturing syrups,—Celery-Cola’ and ‘Koke.’ 
We bought from him continuously since [ began 
ArGiimvsencarssago, ~8* * Ills svi | Moke | 
has always tasted about the same to me all the 
‘time,—I could not see any difference in it. It is 
somewhere near “Coca-Cola, * * * The color of 
the drink made from this [svrup] is the same thing, 
—it has always been the same color and similar 
taste. We are still handling that product, and 
‘Coca-Cola,’ too, and always have during the past 
13 years,—have never been without them.” 


(b).—The cola beverage known as “Celery- 
Cola.” 


It is admitted (Plaintiff's brief, pp. 60, 61) that J. 
C. Mayfield and his successors have continuously manu- 
factured and sold “Celery-Cola” since 1893. Plaintiff 
says in its brief (p. 60), “In 1893 he put upon the mar- 
ket a drink which was called ‘Celery-Cola,’ ” and then 
goes on to say that he continued to manufacture and sell 
dice Ceclene-Cola simi) M035" soa matter of fact, 


ZZ 


“Celery-Cola” is still being manufactured and sold by 
one of Mayfield’s companies,—the J. C. Mayfield Manu- 
facturing Company (Rec., 2446; 860-1). 


J. CaM Awe Rec 2236). 
“Celery-Cola was a caftein drink. ** * It wouid 
be classified with the dope drinks.” 


R. kK. SMITH, head dispenser at the United Cigar 
Stores Company Nasiiville (Keen Miao)" 
“T think about the first time I heard of ‘Celery- 
Cola’ was about nine or ten years ago. It is similar 
to ‘Coca-Cola’ in taste and color.” 


W. FBO VIAN presidemt of the American JT alel 
Works, Nasliomiteg@Re, 1073). 

“The “Coca-Cola sand) Celeny-Cola “are shiike: all 
those cola drinks. I could not tell any difference 
irom the otter cola dimes "7" Celery Cola ac 
sembles all these cola drinks. As compared with 
‘Coca-Cola,’ you could not tell the difference.” ( Rec., 


107.). 


W. M. SHIDEBOTTOM, manager of Skalowskis. 
Nashville, says that Mayfield was making *Celery-Cola” 
in Nashville fifteen or eighteen years ago, and that he 
Seas Inennrclline me oer (kee, WIOZ). Ele arckis (rae. 
1162235 

“The ‘Celery-Cola’ was similar to all cola drinks. 


* %* * The color was dark, very much the same as 
Coca-Cola.” 


Plaintiff's detective, I*rederick Conway Peace, admits 
that ‘‘Celery-Cola”™ is ‘similar in color to ‘Coca-Cola. ” 
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@iscc,, 220526) allem anni sechiiet devcctixe in|. jee 
Pierce, admits that “Celery-Cola” has “about the same 
Color and prettyimuch the same .ceneral taste, as 


Coca-Cola. (Rec. 2162). 


The manufacture and sale of “Celery-Cola” during 
the period above indicated is shown by the following of 
defendants’ witnesses: 

J.@ Mayfield, (Reeeais@S ct. seq.; 2424); 
TW Mian freld Cine ==s 535 et. sed) 

». T. Mayfield, ‘ee et 72 St. sede); 

J. C. Mayfield, Jr. (Rec., 1565 et. seq.) : 
W. F. Bovylin, ee, nOZZ 

Adam Diehl, (Rec., 1085) ; 

We I Sidehbottont, (kee, 102); 

i eieelsiccediGcc 72): 

SO Doridcigat Rec., 1195) 

Were, weal vec, 129s. 

Peo. locepiy( Rec louu 

Mis. M. L. Edwards, (Rec., 1337) ; 
lomarcramms, (eec.,, 134:3)) - 

E>. Motigomery, (Rec., 1357) ; 

john Swith, (Ree. 1387). 


The manufacture and sale of “Celery-Cola” as above 
shown, is admitted by the following of plaintiff's wit- 
nesses : 

S. sh, ebille, “Gitec., 1343) : 

L. M. Barclist, (GRec., 1845): 
Cr MRoeies Ghee 21557); 
DE. Moody. (Rec., 1881): 
,. U. Hopper, (Rec., 1891): 
WWoaNle Smith, (Rec, 1893); 
i. a Eweley, (ec., 1901); 
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Thomas Dicksonmek een) 007). 
Flomer Wine Wier eee bs) 
Aoi uoleesom. (kee, 2S) 
George iden comms cos Jha) ame 
Mack Cision incon! 26 re 
Walter [inemicism (ices 223m 
Whll Barrow, (Ree, 1925): 
(GEE ese, Nee, Wa0) 

il |. thancley a (icone. me 

A. Be Ouicksakecme2 000) 

c\. GH DeraGicc 20010 

Pe Malhercias, (kee. 2025): 
Norvillead weaveig ce e200 )e 
John Ho Wonmer(kice.. 2041): 
Ernest Huigeine commun) 
stem: | larson, (ee... 2072 ). 


(c).—The cola beverage known as Wine of 
Coca.” 


It is admitted ( Plaintiff's brief p. 61) that J. C. May- 
held also manufactured and sold “Wine of Coca, — 
not only the wine tonic, but the soda fountain beverage 
as well,—and that it was marketed until at least 1909. 
It is not denredethart “Winewore@ucea “eas sinilar i 
color and*taste to “Coca-Cola, 


J. Cc. MASIFIELD says thatamg1303 he sand! his as- 
sociates decided to market the “Wine of Coca” as a 
soda fountain beverage, (ceva 2-9). ~~ lliewonily 
thing to leave out was the wine, and put in sugar and 
water, is my recollection, (Rec is@292435-4) ane 
of Coca” was then manufactured and sold for a number 
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of years, not only in and around Atlanta, but in nearly 
all the southern states, and as far nor ms as Boston. (Rec., 


1593). 


In an afhdavit made by Mrs. Diva Brown, deceased, 
(formerly Mrs. J. C. Mayfield), and read into the rec- 
ord in this case by plaintiff (Rec., 1096-7), it is said: 


“The Wine of Coca Company, up to eight years 
ago, sold more goods in some of the southern states 
than did the Coca-Cola Company, especially in 
Mississippi, Louisiana, Alabama, and part of Geor- 
gia.*** The Wine of Coca Company is now own- 
ed by Boston parties, with headquarters at Boston, 
Mass.”’ 


LEE HAGAN manufacturer of ~“KRo-Nut and “At- 
Hela se tlanta, (Rec. 1292-1296) 

“eco iio the 7 fri-Cola sixteen years ago. I 
knew of that, of course, at that tinres and there 
were one or two other syrups at that time of the 
nature of ‘Coca-Cola, — Wine of Coca’ was one of 
tenn 9) a5 iincieswere Scvcialeat amar time, * * * 
‘\WWine of Coca’ was originally a medicine, but they 
afterwards put it into svrup form and put it on the 
Makers a soda Toultaimeciink, *e*s = What has 
been along tine aco. ~* * | knew “Wine of Coca’ 
before I got into the bottling business; it was a 
medicine then, and, as a syrup, about twenty years 
ago, ‘hat syrup at that time, [and] the drink made 
therefrom, was about the same in color and taste 
domiicCecoloreamd taste Of Coca-Cola,” 


GEORGE, R. EDMONDSON, a retail druggist, At- 
latte ec. Pint 
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“I think years ago,—possibly just after I came 
to Atlanta,—we sold a little ‘Wine of Coca. ” 


HENRY BOERGER, proprietor of the Chattanooga 
3ottling Works, Chattanooga, Tenn. (Rec., 767: 969): 


“T have bottled a number of cola drinks,—‘Wine 
of Coca, *‘Gay-Ola,’ and Diehl’s “Star Cola.’ I hot- 
tléd “\Wine of Coca about cleven years aco, Ife 
color of ‘Wine of Coca’ is a dark brown. It was 
the same color as ‘Star-Cola’ (See defendant's cx- 
wen w) and ihe samems Ceca-Cola, * -—- Ihe 
taste of these cola drinks mentioned are very near 
the same, Simla im taste 9-9" 9" “The kine! oi 
Coca’ syrup is the same color as Coca-Cola syrup.” 


F. C. BORIDER knew “Wine of Coca” as a soda 
fountain drink years ago (Rec., 1195). 


C. H. CRIMM, Tennessee manager of the Germania 
Life Insurance Company of New York, Chattanooga, 
Tenn. (Rec., 1040): 

“IT know J. C. Mayfield very well indeed. I first 
met him in Atlanta. I met him in 1897. At that 
time he was manufacturing drinks,— Wine of Co- 
ca, atid thivoineromit: that lesaad there. ** ~ “Tle 
had two dummks hesides the Vine of Cocas * * * 
‘That ‘Wine of Coca’ was a drink something similar 
to the ‘Coca-Cola.’ It was a syrup he was manu- 
facturing. ‘The other drink I speak of was a simi- 
lar drink. * * * There was not much difference in 
taste. ‘he color of those drinks at that time was 
brown,—similar to the color of ‘Coca-Cola.’ ”’ 
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(d).—The cola beverage known as “Pepsi- 
Nola.” 


It is also adinitted that J. C. Mayfield manufactured 
and sold “Pepsi-Nola” from about 1903 to 1909. ( Plain- 
iiff’s brief p. 61). 


‘This *Pepsi-Nola” was still another cola drink, only it 
iad a slight pepsin flavor. 


|. C. MAMIE LD Ree... 2438) : 


“The two entre differences between ‘Celery- 
Cola’ and *Pepsi-Nola’ are that ‘Pepsi-Nola’ had 
present in it pepsin, and ‘Celery-Cola had celery 
in tee Diet is the tweedismmet differences, * * * 
‘Pepsi-Nola’ was a cola beverage.” 


The manufacture and sale of “Pepsi-Nola” from 1903 
io 1909 is shown by the following, among others, of de- 
jendants’ witnesses: 

Ge MeatwtieldGivec.,. 1599"); 
et Mitield (Rees ls35 ct seq.) 
| Welavtield Ree. 1474 et seq: ) ; 
, 1D. Wlontgomerw, (Rec., 1367); 
and 1s admitted by the following of plaintiff's witnesses : 
lige Bieler Ree, 101) - 
Walter ‘Thomas, (Rec., Ze 
i) 12. Moody, (IRec., 1884) ; 
Caulk Pogue, (Xa... se ye 
WwW. M. Sinith, (icc... FS9s) < 
Pironmias Mrclkconmciscc,, 1907 )- 
Geouce Ie ndersoim ( ec. hol 7): 
Will isanrowe (ices, por 
John 1. er ai (Neer SO). 
Mee ipetiamelres:, (ec. 19am). 


Bos 
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Beverages Manufactured by Others, Having 
the Same Color and Taste as “Coca-Cola,” 


Which Have Been on the Market 


For Years. 
(a).—“Star-Cola,”— since 1900. 


MOVIL INVES: wees, MOS < MCkss ) < 
“\Ve manufacture a cola drink,—Star-Cola.’ We 
have been putting out that drink for about fifteen 
years. * ~ * |] pit Star-Cola sone imanikersan 
the first time about fifteen years ago. There were 
eight or ten, or fifteen cola products at that time.” 


(b).—“Afri-Cola,”—since 1899. 
LEE HAGAN (Rec., 1292, 1296): 


“T got into the “Afri-Cola’ sixteen years ago. * * * 
Y think Mr. Asa G. Candler, the president of the 
Coca-Cola Company, knows that I am in business 
here. I expect he has known it as long as I have, 
so far as I know. He has known over all that time 
all the time I have been making and selling these 
cola beverages, that I have been in that business 
of making them. Tle has never sued our company 
or taken any steps to oppose our right to manufac- 
ture our products and sell them. The Coca-Cola 
Company has never taken any steps against our 
company to contest our right to manufacture our 
syrup in the way we do, and sell it in the way 
we do.” 


ASA G. CANDLER ( Kec3ase 
“Oh, yes, there™s 2 drinkwedlicd) “tiieCol, =) 
have heard of it frequently. Yes, sir; I think I have 
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seen it,—I know I have. It is about as near the 
color of ‘Coca-Cola’ as they could get it. * * * Yes, 
sir; there is a ‘XoNut,—that is run by the same 
gang, I think. * * * I understand Hagan & Dodd 
inake “Afri-Cola’ and *Ko-Nut. I think they have 
been making it ten or twelve years.” , 


ai 


ko MI. ROPING ONe( Rec... 361e2): 

“T know there is such a firnvas Hagan & Dodd in 
Atlanta, but | am not personally acquainted with 
then ~*~ Ihawelmewn this hry l expect, about 
tew years or a dozen ¥ears. maybe nore, 1 dont 
remember. I see by the papers they are making a 
Droduct called INO #7 Ves cil 10 imake a 
guess, | have seen Hagan & Dodd's advertising,— 
their ‘Ko-Nut’ or ‘A fri-Cola,—about ten or a dozen 
years. It has been a good while. During all of 
that time I was secretary of the Coca-Cola Com- 
pany.” 


MR. HIRSCH, General Counsel for the Coca-Cola 
Compan inec., 1205)); 


“We admit on the part of the Coca-Cola Company 
that Mr. Lee Hagan has been in business as long as 
he says he has been in business, and that it was 
known by the Coca-Cola Company that he had been 
in that business.” 


(c).—“Dixie”—since 1898. 
Ig TAG AUN Recs 1291): 
“T made a similar product of that character be- 


fore I began making this *Ko-Nut’ and *A fri-Cola,’ 
Called@ IDicce: 9" 
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(d).—“Dope,”—(Atlanta), since at least 1903. 
LEE RAGAN Kee 292 )° 


“There was a concern here in Atlanta that used 
to put out a product under the name of ‘Dope.’ The 
name of that concern was Dope Company. I think 
they labeled their bottles “Dope.” They advertised 
their product in Atlanta. * * * It was a catfein 
drink,—one of these cola drinks. It was similar in 
color and taste to Coca-Cola, | ic concern inet 
lanta put out these goods under the name of ‘Dope’ 
twelve years ago, to the best of my recollection.” 


E. A. SHARP, a retail druggist, Jacksonville, Florida 
( Reewizana 


“T have always heard there was a “Dope. as far 
as that is concerned, which was different from 
‘Coca-Cola. I first seen it advertised right in At- 
lanta twelve vears ago.” 


GEORGE J]. MARTIN, one of plaintiff's traveling 
salesmen (Rec., 340-1): 


*T heard it rumored years ago—it has been twelve 
years ago,—here in Atlanta, Georgia, a thing came 
oun andere, called Dope 


(e).—“Dope”—(Birmingham), since 1902. 


A. E. CAMPBELL (Rece., 1363-4; Defendants’ E-x- 


lubits 24 fo 27, inclusive)’: 


“Tn 1902 I was steward of the Southern Club and 


oo 


io 


ile 


purchasing agent for the bar and cafe, and I put in 
the Flouppert & Worcester products. At that time 
they had aerated waters,—Wauseka \Vaters,—and 
aerated waters, soda, sarsaparilla, and a product 
they called ‘Dope.’ I bought that ‘Dope.’ I continued 
to buy it cntinuously while I was steward of the 
Club, and afterwards, upon starting a business of 
mine, I continued to handle their goods. * * * De- 
fendants’ Exhibit 24 1s a bill-of-sale between Houp- 
pert and \Vorcester, where Worcester sold his in- 
terest in the bottling plant. * * * Houppert sold 
Worcester s imterest to omylw, FE. |. Smyly Smyly 
and Houppert sold their interest to the National 
Dope Company. ‘That was a corporation. ‘The 
National Dope Company continued business quite a 
wile, and them 1 thittk it sas in 19M the business 
was transferred to the Birmingham Bottling Com- 
page 9° * Aten that ie Dinmincham Bottling 
Company sold that copyright (trade-mark registra- 
tion of the word ‘Dope’ in the Patent Office, De- 
fendants’ [ixvhibits 26 and 27), to Mayfield & May- 
field.” 


jerome y “(Rec 1392): 


“Tam bottling soda waters and ‘Dope’ and almost 
alli kimelS of aerated waters. *** Uhat ape comes 
under the head of caffein drinks,—a cola beverage. 
IT have known of that product, ‘Dope,’ to the best of 
my recollection, about fifteen years;—when I was 
working for Hopper Worcester. *** | acquired 
an interest in making and selling that syrup in 1905. 
* * * Houppert & Worcester dissolved partnership. 
Houppert took the business. Worcester sold out to 
hint, ll boweht aghalf interest irony rlouppert. * * * 
When we first went into business together it was 


(f).— 
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known as ‘Hloupper & Smyly, Birmingham Bottling 
Works.’ We stayed in partnership until we or- 
ganized the National Dope Company, and we con- 
tinuously made this product up to that time. After 
we organized the National Dope Company, the busi- 
ness, good will, etc., was transferred to that com- 
pany. ** * We continued inden the named! 4a- 
tional Dope Company until sometime in January,— 
the latter part of January, 1911. After that we re- 
organized and incorporated under the name of Bir- 
mingh 1ain Bottling Company. The Birmingham 

.ottling Company manufactured and sold this syrup 
after that. Auer that we Sold We (igbis ™ = =516 
Mayfield & Mayfield.” 


©. MAN IEE Biers Rec O20)e 


‘Defendants’ Exhibit 28 is an assignment from 
the Birmingham Bottling Works to Mayfield & 
Mavfield of the trade- mark ‘Dope’ and the business 
and good will connected therewith, dated May 6th, 
1013. Defendants’ Exhrbit 32 is a bill-of- sale and 
assignment of the trade-mark ‘Dope’ and the busi- 
ness and good will connected therewith, from Steve 
T. Mayfield and James C. Mayfield, doing business 
as Mayfield & Mayfield, to the Koke Company of 
America, dated the 26th of December, 1913. This 
is my signature. After the assignment of this ‘Dope’ 
to the Koke Company of America, the Koke Com- 
pany of America, through its agents, licensees, be- 
gan and continued to sell ‘Dope’ continuously. * * * 
They have continued up to the present time.” 


“Koke,” (Murfreesboro, Tenn.), — since 


1902; “Nerve-Ola,”—since prior to 1902. 
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J. W. HUGGINS, a “Coca-Cola” bottler, who form- 
erly bottled a cola beverage to which he applied the name 
“Koke (Rec., 2012-13): 


“T swore in my application for registration of the 
word ‘Koke’ that the trade-mark ‘Koke’ had been 
used continuously in our business since about May 
ere) O02 sand) I think thatrsbeut trie. * ~~ The 
first product we bottled and labeled ‘Koke’ was, I 
think, "Nerve-Ola,’ but we have bottled several dif- 
ferent things that we branded *Koke,—several of 
these different cola drinks. What we got from the 
*Nerve-Ola’ people was the completed syrup. It look- 
ed and tasted pretty much Itke ‘Coca-Cola.’ We took 
that product and bottled it and labeled it *Koke.’ 
Then wemanufactureda syrup that we labeled *Koke’ 
thatwe imade trom a formula that wemwcre trying 
to reproduce ‘Coca-Cola.’ We got that formula 
from somebody, I think, in Florida. * * * We made 
that product ourselves from the formula that we 
core? = I henaye liad Mi aimpelentiry fo make 1s 
up some syrup by this formula,—Waimpole, of Phil- 
adelphia. ‘This syrup that we made we percolated 
tite coca leawes an cot th® extract ovlteof it. * * * 
Me put caffein in. * * * NWe used to buy igom H. 
K. Wampole & Company of Philadelphia, I believe. 
in syrup form by the barrel, a syrup that they called 
‘Nerve-Ola, which we used more than anything 
else, and then we ourselves mixed the svrups that 
Prcuuiscduthis mame [tvoke| on. (kee 2007). * * = 
We sold “Koke from 1902 up to 1909 ( Rec.. 2017). 
* * * Ultimately a deal was consununated whereby 
Christy & Huggins and the Murfreesboro Bottling 
Works sold to Mayfield, or his company, this reg- 
istered trade-mark ‘Koke. ” (Rec.. 2008; see De- 
fondents Eadmiwts 67 amd 129.).. See also S. B. 
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‘Christ, the partner of J. W. Huggins. (Rec., 2027- 
8-9). 


(g).—“Koke,”—(Texas) since 1905. 
_G. PYLE (Rec, 1724): 


“The tirst tine i ever heard titesmencde lake, ob 
Mvas 117 Wrest) | €xas,—! think 11 weassaboun 00 tee 
Albany, Texas, and I went and asked for ‘Coca- 
Cola. They said “We have not got Coca-Cola.” 1 
said, \Whathaxeyou cot, “gle sandy | oles wale adh 
“What is Noke? Hie said, Well, it 1s something 
similar to Coca-Cola. I asked him to give me a 
‘Koke, and he drew a INoke” *** ~ Vhey diew the 
‘Koke’ out of a keg, a five gallon keg. He told me 
at the time where it came from. He said it is made 
over there at some small town, maybe Cisco, some- 
thing like that.” 


(h).—“Cola-Ade,”—since 1898. 


F.C, DOR MDE RR CRcere io ies 


“\We began handling ‘Cola-Ade’ I think about 
‘eight Or miieieanrs ago, * >" We sotd a sood deal 
of ‘Cola-Ade’ for awhile. * * * ‘Cola-Ade’ is made 
in Atlanta, | think. I don’t know whether anybody 
knew about ‘Cola-Ade, or not. We knew it and 
advertised it,—stenciled it in our floor.” 


WOM SIDE BOTTOM eerr ines 


“There are a great any cola drinks on the mar- 
ket,—the ‘Celery-Cola, “Star-Cola, ‘Cola-Ade. 1 
have known cola drinks on the market, to my best 
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recollection, twenty-five or twenty-eight years, I 
guess.” 


koa. BROV ON ( Plaintiit s Witness), (Rec., 682): 


‘’here is a bunch of drinks on the market similar 
to Coca-Cola. i dont recollect the names of all 
of them, but there are quite a number of them. I 
think there is one called ‘Cola-Ade.’ "’ 


Gi) .—‘Queen-Ola,” “Rye-Ola,”’ “Wise-Ola,”’ 
“‘Ale-Cola,”—since 1903. 


Ie. OOD). plaintifis witness (Rec, 1881; 
lctev7 


“I got acquainted with Mr. J. C. Mayfield, Sr., 
about the latter part of 1903 or the first part of 1904. 
I bought a third interest in the bottling works on 
Powell pene aid 20th Streemim tlre latter part of 
1903, and Mr. Mayfield shortly after that visited 
that place and I got acquainted with him. Bb. U. 
Hopper and John T. Ensley, were interested with 
ime in that bottling plant. We called it the Celery- 
Cola Company * * * ou ask how miamy cola 
drinks there were on the market in Birmingham at 
the time I was in the bottling business and with 
the Celery-Cola Bottling Company: why, at that 
time Mr. Peck was manufacturing a drink over 
here which he called “Rye-Ola, and there was a 
‘Wise-Ola’ bottling plant.—those two are the only 
Ones that | remember, at that time. * ~~ Yes, sir: 
I remember about ‘Ala-Cola’ also, and there was 
one at Bessemer,—I had forgotten about that. * * * 
I have been making a drink I call ‘Queen-Ola’ up 
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to last fall. I have been making it some three or 
four years. Yes, sir; that is a syrup for making a 
soda tountampbeverace. ~ “all colon artificially 
with caramel. * * * You ask if I think a casual pur- 
chaser could tell the difference between my product 
and “Caca-Cola iby the color. well) mite ds «200d 
deal darker, almost as dark as root beer. (The wit- 
ness was asked if he could tell the difference be- 
tween a glass of his product, ‘Queen-Ola,’ a 
into a glass, and a glass, say, of ‘Rye-Ola,’ but he 
did not answer the question.) You ask why I col- 
ored my drink with caramel; most of these drinks 
are colored thateavays (lee. 1940 2 2 on 
ask why I colored it that color instead of pink, or 
ereen, or some other color; it’s just customary for 
it to be colored that way. I could not tell vou 
whether or not anybody that bottles a drink like that 
colors it that way. You ask if I have ever seen a 
drink of that sort that was not that same color; 
there are some darker than others, but they are all 
about the same general color, oh, yes.”’ (Rec., 1947). 
See, also, MH. O. Adanis, Rec., 1344. 


(j).—“Lime Juice & Cola,”—since 1905. 


EDA R Pa LANGAN, plaintiti oMewditness (kec.. 
896) : 


“T have dispensed ‘Lime Juice & Cola’ and *Cola- 
Mine * >" hat has been ow the womntiain yicht 
alomoemron tile lst (cil veals my cswote itis tic sane 
color as ‘Coca-Cola. I have handled it and know 
that it has been on the market for the last ten years. 
It is made by Parke-Davis & Co., at Detroit.” 


(k).—“Dr. Pepper,’—since 1897. 
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) ie Pic Ak) .CPiaintifiis Witness) of Qlaco, 
fie xac. ( Rec, 1983); 


“The drink known as ‘Dr. Pepper’ is still being 
sold in Waco. I don’t know how long it has been 
on the market, but I have known it fifteen or eigh- 
teen years.” 


PC Ole >CHKRODT a retailiditeist, Dallas, Texas, 
(Plaintiff's witness), Rec., 743) : 

“*Dr. Pepper’ is a soda fountain beverage, and 
is a syrup like ‘Coca-Cola.’ ” 


Ce JP MORN TON? a retail thtegist, Hattiesbure 
iiss: ( kec., W760) : 


“T have heard people call for ‘dope’ ever since 
there has been a cola on the market. I have heard 
IPieieepper aed) dope. * “ses Iotised to dink 
it and I called for it as “dope.” It is supposed to be 
eood tor headache. * * * Take Dr. Pepper, that 
is the first I ever heard called ‘dope.’ * * * About 
eighteen years ago I called for ‘dope’ and got a drink 
Cle iret-eppers (Rec 1767). ‘The fins ete. 
eighteen years ago, was ‘Dr. Pepper.’ was the first 
] ever called “dope.” ~ 


W. A. HICKMAN, Monticello, Miss., (Rec.. 1828): 
iano Die Vepper atom soda fountain, 


(1).—“Orin-Cola,”—since 1904. 
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NORVILLE GN bee asi Plavitiit cemvttness) 
(Ree) 20565 


“T am a mantifacturer of soit drinkca = 1 put 
out a drink known as ‘Orin-Cola.’ That is a drink 
something similar to ‘Coca-Cola. * * * It looks 
like ‘Coca-Cola.’ It 1s colored the same as ‘Coca- 
Cola, ** * Si have been inakine thissdaiilkssine: 
March Ist, 1904. * * * I don't know why I color 
this particular drink the color it is,—except it 1s the 
custom from experience, when people ask for lemon 
soda vou have to have a white soda, and if they ask 
‘for sarsaparilla it 1s black; if they ask for ‘Dr. 
Pepper’ it is black; and we color that for that sim- 
ple reason, I suppose. I give it the flavor it has be- 
cause people like a flavor of that kind.” 


JOHN H. BOHNE, (Rec., 2045); 


“After I left Mayfield I went in partnership with 
him [Norville N. Leaver] in 1904 in the manufac- 
ture and sale oi amdrink calle@m @pin-Cola, 797 
The color of ‘Orin-Cola’ was a brown color like 
the usual cola drinks. Most all of the cola drinks 
that I ever saw are about the same color. I never 
saw any difference in them so far as the color is 
concerned. Burnt sugar produces that color.” 
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SCHEDULE V. 


Drinks Now on the Market Having Same 
Color and Taste as Coca-Cola. 


1. 
Physical Exhibits. 


The best evidence of the drinks now on the market 
having the same color and taste as “Coca-Cola” are the 
drinks themselves. Bottles containing a few of the 
many drinks of this character, which were purchased 
in the open market at the time the testimony in this 
case was being taken, were placed in evidence so the 
court could see for itself just what these drinks look and 
taste like. 


In the tabulation below the first column shows the 
exhibit number, the second the name of the drink, the 
third the place where purchased, the fourth the date of 
purchase, thé fifth by whom purchased or identified, and 
ieesixia the pace of the record where the eashibit is 
identified: 


1 2 $ 4 5 6 
Deft’s. Chatta. Bot. Henry 
IES, ee Nokes cee NG falcons 2-11-15 Boerger ccs 968 
Defts’. Tru- Union Bot. R. F. Zinimer- 
TESS, Pivcccoeervere (ONAL snecemnecnnie WORKS ccc ZN EMS OMT coe co. omen GAOL 
1090 
Defts’. Fletcher’s John D. (Orig. 
[EG Legere Cola Nashville... 2ZMIAS eiletelhner . ~~ We, det) 
1084 
Defts’. Star- Diehl & Lord, (Orig. 
Soar. ne aes Of pe ee Nashville =e. 2-17-15 Stipulation Tr. 807) 
Defts’. Coca- Open Market, (Orig. 
| ee 6 eee GOla vee Nashville... 2-17-15 Stipulation. ...... Tr. 807) 


Crockett 


Defts’. 


oe, SL eens 


PLff’s. 
Rebuttal 


elites 
Rebuttal 
axe 
PIff’s. 
Rebuttal 


PIff’s. 


xen 


Plies, 


Ex, 77 
iPilitase 
Rebuttal 


PSS DS eee 


Pitta 
Rebuttal 
se, W200 cx 


Tie 
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Morris Hotel 
Bar 


Morris Hotel 


Star- Cafe, rn’ 
“Colas Nas liveness 11-30-14 Mayfield wu... 
Star- W. P. Watsn, J}, 
ee Cola vncceNashville ...... 11-30-14 Mayfield ............ 
Harry 
Star- Seidell, J, WW 
COM cco ASVMNG cree We MLE ARON crcccccnes 
Colac Peel’s Bar, ae 
_ Nip. ......... Birmingham ..... 12-16-14 Mayfield 00... 
Mecca Hotel 
Cola- eigs lee 
a Nip ..Birmingham .... 12-16-14 Mayfield ......... 
Svibone, 
Cherro- Bessemer, J. W. 
mee Cola: 23.465 Ala. aol 16-14 Nias tel ernes 
Simp. Bervin 
Grocery Store, 
Rye- Bessemer, J We 
on la EONS sh cee cee 12-16-14 Mayfield ..... 
Gerst’s- Jesse Call’s, yo WW 
i OWA crm NASVMIS oo. WSIS Ne Wa AAClEl occ 
Kola- Reliance Bar, He Ae 
moe Rex .......0..bitrmingham .... 12-17-14 Mayfield ............ 
W. L. Del- 
heim’s, J, WY 
Dove Birmingham ..... 12-17-14 May field ................ 
Johnson 
Bros., J, WE 
oe Co-Co. ........Birmingham..... 12-17-14 Mayfield .......... 
Mike St. 
Star- Charles, J. W. 
sel cccmesascrcie Nashville oe We DSTO SATO ccerrcsee 
Florence Bar, M. D. Ziegler 
=D Opes Birmingham ..... 2-26-15 (Frank Clapp... 
Misty- Terminal Bar, Frank Clapp 
a Cola -bitmmehain... 3-l5-15 ep) Ziegler. 
Wodward 
Cola- Bae, Frank Clapp 
aie Mint ...........Birmingham ... 3-15-15 M. D. Ziegler-.. 


Frank Clapp 
3-15-15 M. D. Ziegler... 


Frank Clapp 


ave Bar 


Said to be other than Coca-Cola, 
purchased by plaintiff’s detectives, Dr. H. B. 


3-26-15 M. D. Ziegler... 


Raitd sent in by them...) TRIOS cee ees oes 


Said to be other than Coca-Cola, 
eae bv Ca s detectives, Dr. H. B. 
and sent in by them. . 


Pell 
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PIff’s. Said to be other than Coca-Cola, 

Rebuttal purchased by plaintiff's detectives, Dr. H. B. 

[deol 7 ae wand sent anby thE ancnn Pullers... 55 
PIff’s. Said to be other than Coca-Cola, 

Rebuttal purchased by plaintiff's detectives, Dr. H. B 

Do HAAG SCING TM IDF TNE ecennessaenemenceeencen Eulleraeeenrr 
PIff’s. Said to be other than Coca-Cola, 

Rebuttal® purchased by plaintiffs detectives, Dr. H. B. 

TESS, W29 sexe BMG SOME TM IN LYNG TIL creecmmenamenremcene Tl eine 
PIff’s. Said to be other than Coca-Cola, 

Rebuttal purchased by plaintiff's detectives, Dr. H. B. 

ise, M80 ex SOME stem Lay THE TIN cecceoe ermeeee oct Eller 
PIff’s. Said to be other than Coca-Cola, 

Rebuttal purchased by plaintiff’s detectives, Dr. H. B. 

JEise, Wee ZUG SOMME WOT TNS WIC ce seemeereeeeeenrereme TENUNESE cccrcmmaranere 
PIff’s. Said to be other than Coca-Cola, 

Rebuttal purchased by plaintiff’s detectives, Dr. H. B. 

[Sexe 32 eco Amd! S@mMte im IsY UINGM ccs er ee FES ccecosenees a 
IP lbut Se Said to be other than Coca-Cola, 

Rebuttal purchased by plaintiff’s detectives, Dr. H. B. 

Wee, See SUNG) Seis Tie De sete eee = 
PIff’s. 

Rebuttal Dr. H. B. 

Tse, We SWIG WO Ie COMA (COM Bsc rnvsce cteenteronenenen Tet lil ene ee 
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2 
Testimony of Defendants’ Witnesses. 
(a).—Manufacturers. e 


J. C. MAYFIELD, Sr., president of the Koke Com- 
pany of America (Rec., 1641): 


‘There are a great many other cola beverages be- 
sides our ‘KKoke’ and ‘Dope’ on the market to-day to 
my knowledge. I know of quite a number, and have 
heard of at least a couple of hundred. I[ can enum- 
erate some. There is ‘Wine-Coca, “Ala-Cola, “Wise- 
Ola, ‘Afri-Cola, ‘Ko-Nut, *Coca-Nola,’ ‘Pepsi- 
Cola, ‘Lemon-Cola, ‘Chero-Cola,  *Nifty-Cola,’ 
‘True-Cola, and ‘Cola-Nip, ‘Star-Cola,’ *Diehl’s 
Cola—no, not Diehl’s Cola, *Perst’s Cola’—and 
"Mair-Cola. Parti-Colay = la_-Cola, = (ine-@olae 
‘Lime-Cola,—or *Lime-Ola,’ I do not know which. 
‘Wine of Coca’ was a soda fountain syrup since 
1893. All these different beverages I have men- 
tioned are of the same color. Some of them have a 
little different taste. It is a pretty hard matter, but, 
of course, the different goods—the same pieces of 
goods will vary in flavor, but you might say they 
are all uniform flavor,—some little variation on ac- 
count of age, maybe. The color of all these bever- 
ages 1s about the same as our product ‘Koke’ and 
‘Dope. I never saw a cola beverage that was not 
the same general color, or the same general taste.”’ 


ADAM DIEHL, of Diehl & Lord, bottlers of soft 
drinks, and manufacturers of ~“Star-Cola,’ Nashville 
(Rec., 1084-5) : 
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“here avem@rty or tity other colavdrinks on the 
market to-day that [ know of—I could not mention 
them all. I have known of cola drinks on the mar- 
iset I suppose twenty-five years. ‘They are all about 
the same color as ‘Coca-Cola.’ All cola drinks have 
iicecamc taste. (ec. 1084), * * * I haves never 
seen a cola product not the same general color as 
these [have spoken of. Ihave never tasted one not 
the same general taste as ours.” (Rec., 1085). 


JOHM D. FLE TCRMMR, tianutacturer of “Fletcher's 
Colaweach ville (inec. Oo 2-3 ): 


“T know of others on the market—cola_ bever- 
ages,—probably a dozen or more. ‘They are of the 
same color as ‘Coca-Cola, all that I ever saw. They 
are similar in taste to ‘Cola-Cola.’ They all have 
pretty much the same general taste’ We color our 
Ciiieeyicin caramel. (ixec., 1092 )) => == I have 
never seen a cola beverage not the same general col- 
or, I have never tasted one not the same general 

taste, as ‘Coca-Cola. My beverage is similar to it. 
Those bottles, the color and taste of the drink. are 
common to the trade.” (Rec., 1093). 


WERE Ge we presidentiot Ihe dlacan & odd Co. 
Ptlanta, manwiacturers of Ko-Nut and ~Airi-Cola 


@ixcc, 1291-2); 


“The color of ‘“Ko-Nut’ syrup is similar to ‘Coca- 
Cola’ and the other cola beverages on the market. I 
have made a similar product, of that character, be- 
fore I began making this *Ko-Nut’ and ‘Afri-Cola, 
qalledm Dixie (Rec 1291), ** * I can not say how 
many caffeine preparations there are on the market 
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at the present time, except | know there are a good 
many of them. There is several right around this 
locality, such as ‘Chero-Cola, ‘Gay-Ola,’ ‘Rye-Ola,’ 
‘Tru-Cola,’ ‘My-Coca,’ ‘Joy-Ola,’ ‘Glee-Ola’ * * * 
‘Mo-Ola, * * * “Alas@ola, “Uncle “Sann 1 have 
known of cola drinks—these caffeine drinks,—not 
counting ‘Coca-Cola,—for about sixteen years. | 
got into the ‘Afri-Cola’ sixteen years ago. I knew 
of that, of course, at that time, and there were one or 
two other syrups on the market of the nature of 
‘Coca-Cola, — Wine of Coca’ was one of them, and 
I have forgotten what the others were; there were 
several at that time. “Wine of Coca’ was original- 
ly a medicine, but they afterwards made it into 
syrup form and put it on the market as a soda foun- 
tain drink. * * * I have never seen a cola drink that 
was not of the same general color as our product 
and ‘Coca-Cola’ are to-day. They are all colored 
with caramel coloring. * * * I color our product with 
caramel coloring.” (Rec., 1092). 


(b).—Bottlers. 


HENRY BOERGER, president of the Chattanooga 
Bottling Workers, Chattanooga, who has been bottling 
soda water tor 26 wears (Rec., 967, 969-70) Chattanoo- 
oa, Veiner 


“During that time I have bottled a good many dif- 
ferent flavors,—lemon, strawberry, ginger ale, and 
all the different kinds of soft drinks. I have bot- 
tled a number of cola drinks,—' Wine of Coca,’ “Gay- 
Ola, and Diehls Star-Colam ee bottleds Wines ot 
Coca’ about eleven years ago. ‘The color of ‘Wine 
of Coca’ is a dark brown. It was the same color as 
‘Star-Cola,’ and the same as ‘Coca-Cola.’ “Gay-Ola’ 
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isviltessaniemeclor. ive waste of these cola drinks 
mentioned are all very near the:same, similar in 
fate. (ikec.. 967). * * * I haxe knowm other drinks 
on the market similar in color, taste, and appearance 
to ‘Coca-Cola’ for about ten or eleven years. (Rec., 

968) * * * The color of the syrup of ‘Gay-Ola’ is 
sumilar to ‘Coca-Cola’ syrup. The color of ‘Star- 
Cola’ syrup is the same color as ‘Coca-Cola’ syrup. 
The ‘Wine of Coca’ syrup is the same color as ‘Coca- 
Cola’ syrup. I have never seen any svrup for a cola 
beverage that was not that same color. I have nev- 
er seen a cola beverage on the market that was not 
substantially tle same color as ‘Coca-Cola. * * * 
There are hundreds of cola bev fee. on the mar- 

ket. Besicestthose | havelitientioned are Miri-Cola’ 
and ‘Ala-Cola.” *Afri-Cola’ has been on the market 
tenlcr clewemsyears. (Ree, 960-70). 


RK. F. ZIMMERMAN, proprietor ot the Union Bot- 
tling Co., Chattanooga, ‘Tenn., which bottles *’T'rue-Cola”™ 


(Rec., 978-81 ) : 


Snare bettied colacdunks. (Ree, 973) 
When I first went in busines I bottled a cola drink 
that limade invseli, practicaly five years ago. * * * 
It compared with the color of ‘Coca-Cola’ in that it 
was colored with burnt sugar,—practically the same 
color. I could not distinguish one from the other, 
and the tastes were very much alike—the ingred- 
lents were almost the same as the original *‘Coca- 
Cola’ of to-day. (Rec., 979) * * * I have been bot- 
tling the drink in Exhibit No. 2, [“T'ru-Cola’] near- 
ly four years, also sarsaparilla and root beer. * * * 
I have known the drinks sarsaparilla and root beer 
since ‘91—twenty-five years ago, or more. ‘The 
color of root beer and sarsaparilla that I knew at 


142 


2 
Testimony of Defendants’ Witnesses. 
(a).—Manufacturers. © 


J. C. MAYFIELD, Sr., president of the Koke Com- 
pany of America (Rec., 1641): 


‘There are a great many other cola beverages be- 
sides our ‘Koke’ and ‘Dope’ on the market to-day to 
my knowledge. I know of quite a number, and have 
heard of at least a couple of hundred. I can enum- 
erate some. There is ‘Wine-Coca,’ ‘Ala-Cola,’ ‘Wise- 
Ola, ‘Afri-Cola, ‘Ko-Nut, *Coca-Nola,’ ‘Pepsi- 
Cola, ‘Lemon-Cola, ‘Chero-Cola,’ *Nifty-Cola,’ 
‘True-Cola, and ‘Cola-Nip, “Star-Cola, *‘Diehl’s 
Cola—nGs iow Dichlis Cclay Pens s eel, mal 
‘Mar-Cola, Farrn-Colay Ala-Colay ws Miint-Colam 
‘Lime-Cola,—or ‘Lime-Ola,’ I do not know which. 
‘\Vine of Coca’ was a soda fountain syrup since 
1893. All these different beverages I have men- 
tioned are of the same color. Some of them have a 
little different taste. Itisa pretty hard matter, but, 
of course, the different goods—the same pieces of 
goods will vary in flavor, but you might say they 
are all uniform flavor,—some little variation on ac- 
count of age, maybe. ‘l’he color of all these bever- 
ages 1s about the same as our product ‘Koke’ and 
‘Dope. I never saw a cola beverage that was not 
the same general color, or the same general taste.” 


ADAM DIEHL, of Diehl & Lord, bottlers of soft 
drinks, and manufacturers Or® star-Cola, “Nashville 


(Rec., 1084-5) : 
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‘There are forty or fifty other cola drinks on the 
market to-day that I know of—I could not mention 
them all, I have known of cola drinks on the mar- 
ket I suppose twenty-five years. ‘They are all about 
the same color as ‘Coca-Cola.’ All cola drinks have 
iemsame taste, (hee, 1084) * * * ll have never 
seen a cola product not the same general color as 
these I have spoken of. I have never tasted one not 
iilersaime cenchall tastcsacsours, (Rec, (085). 


JOHN D PLE VCRaeheimanutacturer of “Fletcher s 
Cola,’ Nashville (Rec., 1092-3): 


“T know of others on the market,—cola_ bever- 
ages,—probably a dozen or more. ‘They are of the 
same color as ‘Coca-Cola, all that I ever saw. They 
are similar in taste to ‘Cola-Cola.’ hey all have 
pretty much the same general taste. We color our 
diimicevinicaraine (hee, lO9Z) =e" ~ 1 have 
never seen a cola beverage not the same general col- 
or, I have never tasted one not the same general 
taste, as ‘Coca-Cola... My beverage is simular to it. 
Those bottles, the color and taste of the drink, are 
coumnainto the trade.  ~( Rec., 1093). 


LEE HAGAN, president of The Hagan & Dodd Co., 
Pacmiminaiitiacimirers Of Kot and “Atri-Cola 


(Gixec, 1291-2): 


“The color of *“Ko-Nut’ syrup is similar to ‘Coca- 
Cola’ and the other cola beverages on the market. | 
have made a similar product, of that character, be- 
fore I began making this *Ko-Nut’ and ‘A fri-Cola,’ 
called Dixcte, (lec IZ9 in = * | can not say lioay 
many caffeine preparations there are on the market 
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at the present time, except I know there are a good 
many of them. here is several right around this 
locality, such as ‘Chero-Cola,’ ‘Gay-Ola,’ ‘Rye-Ola,’ 
‘Tru-Cola,’ ‘My-Coca, ‘Joy-Ola,’ ‘Glee-Ola’ * * * 
‘Mo-Olav == Ala-Cola © Uiicle een ele have 
known of cola drinks—these caffeine drinks,—not 
counting ‘Coca-Cola, —for about sixteen years. I 
got into the ‘Afri-Cola’ sixteen vears ago. I knew 
of that, of course, at that time, and there were one or 
two other syrups on the market of the nature of 
‘Coca-Cola, —' Wane of Coca’ was one ot them, and 
I have forgotten what the others were; there were 
several at that time. ‘\Wine of Coca’ was original- 
lv a medicine, but they afterwards made it into 
syrup form and put it on the market as a soda foun- 
fain drink, ~ * * 1] have never seen 2 cola drink that 
was not of the same general color as our product 
and ‘Coca-Cola’ are to-day. They are all colored 
with caramel coloring. * * * I color our product with 
caramel coloring.” (Rec., 1092). 


(b).—Bottlers. 


HENRY BOERGER, president of the Chattanooga 
3ottling Workers, Chattanooga, who has been bottling 
soda water for 26 years (Rec., 967, 969-70) Chattanoo- 
cae lemme, 


“During that time I have bottled a good many dif- 
ferent flavors,—lemon, strawberry, ginger ale, and 
all the different kinds of soft drinks. I have bot- 
tled a number of cola drinks,—‘ Wine of Coca,’ ‘Gay- 
Ola,’ and Diehl’s ‘Star-Cola.’ I bottled “Wine of 
Coca’ about eleven years ago. The color of ‘Wine 
of Coca’ is a dark brown. It was the same color as 
‘Star-Cola,’ and the same as ‘Coca-Cola.’ ‘Gay-Ola’ 
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is the same color. The taste of these cola drinks 
mentioned are all ver near the-sanie, similar in 
tiste. (kec, 967). *** | have kn@wn other drinks 
on the market similar in color, taste, and appearance 
to ‘Coca-Cola’ for about ten or eleven yeas. {Rec., 

968) * * * The color of the syrup of ‘Gay-Ola’ is 
Similar to Coca-Cola syrup. Ihe colori ‘Star- 
Cola’ svrup is the same color as ‘Coca-Cola’ syrup. 
The ‘Wine of Coca’ syrup is the same color as ‘Coca- 
Cola’ syrup. I have never seen any syrup for a cola 
beverage that was not that same color. I have nev- 
er seen a cola beverage on be a that was not 
substantially the same color as ‘Coca-Cola. * * * 
There are hundreds of cola reese on the mar- 
ket. Besides those I have mentioned are ‘Airi-Cola’ 
and ‘Ala-Cola. *Afri-Cola’ has been on the market 
fen ortélewensyears. (Rec., J69-70). 


R. F. ZIMMERMAN, proprietor of the Union Rot- 
ting Co., Chattanooga, lenn., which bottles “’True-Cola” 


(Rec., 978-81) : 


ihamesbotticd colavdinnks. (Ree, 978) * * * 
When I first went in busines I bottled a cola drink 
tliat Wimnade miyseli, practicaly hwe years ago. * * * 
It compared with the color of ‘Coca-Cola’ in that it 
was colored with burnt sugar,—practically the same 
color. I could not distinguish one from the other, 
and the tastes were very much alike—the ingred- 
ients were almost the same as the original ‘Coca- 
Wolamot tozday) (Rec., 979) * * * Ishave been bot- 
tling the drink in Exhibit No. 2, ["T'ru-Cola’| near- 
ly four years, also sarsaparilla and root beer. * * * 
I have known the drinks sarsaparilla and root beer 
since 91—twenty-five years ago, or more. ‘The 
color of root beer and sarsaparilla that I knew at 
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that time, compared with the color of this drink to- 
day, is practically the same. ‘They are all colored 
with burnt sugar coloring. The color of root beer 
is practically the same as that of ‘Coca-Cola’ or any 
cola beverage. *** I have known those other cola 
drinks ever since I have been in business,—since 91. 
When vou come in contact with these cola drinks— 
so many—vou cannot keep tract of them. Drinks 
sunilar in taste, color, and appearance to ‘Coca-Cola’ 
that I know of on the market to-day are ‘Lemon- 
Cola,’ ‘this *Rye-Ola,’ ‘Roxie-Cola,’ ‘My-Ola,’ ‘Misti- 
Cola,’ ‘Gay-Ola, and ‘Aimeri-Cola,’ of Americus, 
Georgia, and this other, *‘Mar-Cola,’ that is made in 
some place. I would have to sit down all day and 
think of them. It would be enough to mention all 
day long and think of them. There is another one 
in town, ‘L’Aroma,'—that is a dope drink * * * I] 
have known of cola drinks ever since I have been in 
Chattanooga, and long before that when I traveled 
for the brewery, I saw cola drinks all over the coun- 
try, scattered around, but I paid very little attention 
to them, then, because I was selling beer. * * * I have 
never known a cola drink on the market that was not 
substantially the same color as ‘Coca-Cola.’ They 
are all practically the same taste. (Rec., 981). 


W. M. POLLOCK, proprietor of the Nashville Bot- 
iling Works, Nashville, Tenn., which bottles “Fletcher’s 
Colas (Ree 1199-1201). 


T have been connected with other bottlings works. 
I have bottled other cola drinks. We have bottled 
‘Coca-Nola, ‘Rye-Ola, ‘Gay-Ola,’ ‘My-Ola,’ ‘Star- 
Cola,’ and bottled other drinks. * * * I have heard of, 
I guess, about forty or fifty,—something like that,— 
different cola drinks. I have known of other cola 
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drinks ever since [ have, known anything about 
working at the bottling plants—that has been about 
eleht years. (Rec., 1199) * * * The colorved@tlese 
different cola beverages are about the same.” (Rec., 


1201). 


C. N. BAKER, a soda water bottler, Newman, Ga., 
‘Rec., 406-7) : 


“T could not name all the different colas I have 
bottled. I have bottled the drink I got from Mr. 
Moayirelde called’ Soke, “Rec M6) -"*"=. Since 
tient | ave hattled Cola-Creme, ~~ “ iige@oca,, 
7 * Cocaavola, Rye-Ola, and ] do not know how: 
many, ~*~ lhereis mot but very litle (dittenence 
in all these cola drinks im taste and color, if any.” 


(Rec., 1407). 
(c).—Dealers In Bottled Goods. 


foie EE NSINGER, har tender ae tie Magles Club, 
Chattanooga (Rec., 984) : 


“Some of the cola drinks I have dispensed are 
hocd-Cula, Woke, -rila-Cola, “ine-Colaws Oze- 
Ola, and “Maud Muller, —I do not know whether I 
Camnecai any Others are not, theré has deen six or 
eight more, | guess, that, during that time, would 
come and go. [have known of other cola drinks on 
the market for fourteen years, possibly. As com- 
pared with the color of ‘Coca-Cola,’ they all look 
about the same. As compared with the taste of 
‘Coca-Cola,’ T could not tell any difference.” 


JOE QUINN, a bar tender, Chattanooga (Rec., 990- 
ee 


148 


“T handle ‘Koke,’ white soda, ‘Poinsetta,’ and 
‘Sinalco,’ and this ‘Pan-pepsin,’ we handle that, too, 
—* * * *Ala-Cola, we handled that. Other cola 
drinks I have handled besides that are ‘Star-Cola,’ 
‘My-Coca,’ and the stuff made by Mayfield, and had 
some inade by Gerst—I forget the name of it. I 
have known of ‘True-Cola’ and other cola products 
on the market similar to ‘Coca-Cola’ for ten or 
twelve years. There is no difference in the color of 
them, compared with the color of ‘Coca-Cola.’ * * * 
I do not see anv difference [in taste] to amount to 
anything,—the same general taste. (Rec., 991) *** 
I have never seen a cola drink that was not sub- 
stantially similar in color to ‘Coca-Cola.’ * * * The 
color is all the same.” (Ree., 994). 


F. E. HOOPER, a retail grocer, Chefieameoca, | cing 
(Useee., S27 )) 


“T have handled cola drinks. I have handled 
‘Coca-Cola, I have handled ‘Koke’—I handle ‘Koke’ 
now,—'Digestol,’ and most all,—I buy from all the 
wagons that go around town. * * * These cola drinks 
are pretty much the same color as ‘Coca-Cola’—all 
in dark bottles, and look alike.” 


Me C@sP iLO: a bat tendemenathanooza, lenis 
(Rec. TOGO 02 ) : 


“T have been handling soft drinks for ten years,— 
bottled goods—soft drinks. I have handled white 
soda, ‘Digestol,’ ‘“Sinalco, ‘Ginger-Ale, *Ala-Cola,’ 
Tru-Cola,’ ‘Koke, ‘Rye-Ola,’ the coca-cola drinks— 
‘Ala-Cola, “Tru-Cola’ and ‘Coca-Cola’ —seem to me 
to all have about the same color. (Rec., 1000) * * * 
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I have never seen a cola drink not the same general 
color as ‘Coca-Cola.”” (Rec., 1002). 


‘A. W. STANLEY, proprietor Stag Hotel and Bar, 
Chattanooga, (Rec., 1004): 


“T have handled ‘Tru-Cola’ and ‘Ala-Cola.” They 
arealieaboutthesantercolor as ‘Coca=Colay *** I 
have never seen a cola drink that was not substanti- 
ally the same color as ‘Coca-Cola.’ ” 


R. W. WAYMAN, a bar tender, Chattanooga, (Rec., 
mOol4-16): 


“] handle soft drinks in connection with my busi- 
ness, some of them being *Tru-Cola,’ white soda, red 
soda, ‘Maud Muller, ‘Poinsetta, ‘Sinalco,” ‘Koke,’ 
‘Dope, —they call it ‘Dope.’ Other cola drinks I 
have known of are ‘Ala-Cola.. I have known of 
these other cola drinks since I have been in business, 
—since they came out. * * * The color of these 
different cola drinks as compared to the color of 
‘Coca-Cola,’ is about the same, I think. * * * They 
have the same general taste, along the same general 
lines. (Rec., 1014) *** Cola drinks are the same 
general color as ‘Coca-Cola.’ (Rec., 1015). 


W. F. STRICKLAND, a bar tender, Cliattaieega, 
(Rec., 1048) : 


“We handle “Koke, “Maude Muller’-—that is a 
dope—and we used to handle Zimmerman’s stuff,— 
‘Dope, I believe it was,—and also handled ‘Coca- 
Cola. The color of these different cola drinks, so 
far as I can see, is about the same.” 
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LUKE PO@@Wbo bar tender Patien tcc Clatm- 
tlooga, (Rec., 1060) : 


de 


“T have dispensed a general line of soda water,— 
red, and white, and ginger ale, ‘Digestol,’ ‘Coca- 
Cola,’ ‘Rye-Ola, *Gay-Ola,’ *Ala-Cola,’ ‘Nerve-Ola,’ 
‘Koke, and ‘Gay-Nol.’ Most all coke drinks have 
the same color. * = = I have knowin of tnescrotien 
drinks on the market similar to ‘Coca-Cola’ about 
ten years.” 


C. McDONALD, a bar-tender, Chattanooga, (Rec., 


1067-8) : 


270) 


“l Wieiwvres Coca-Cola, «Cinaleo, “womeetia 1 1067) 
* * * JT have got ‘Koke’ since I have been in busi- 
ness here. When in business with other people we 
had ‘Coca-Cola’ for sale, we had ‘Ala-Cola,’ ‘Maude 
Muller, and Tru-Cola.” The color of those drinks, 
as compared with ‘Coca-Cola,’ are practically the 
same thing. I could not see any difference in them; 
no one could see any difference at all. 1 could not 
see any difference in the taste compared to ‘Coca- 
Cola. * = sould mot knew ayelass of Coca- 
Cola, by its taste, from the other cola drinks I have 
handled. * * * I have never seen a cola drink not 
practically the same color as ‘Coca-Cola,’ and prac- 
tically the same taste.” 


.M. WEIEELER, a bar tender, Chattanooga, ( Rec.. 


972): 


“I have handled ‘Coca-Cola,’ "Maud Muller,’ 
‘Koke, ‘Rye-Ola, and ‘Star-Cola.’ I do not know 
as I can tell any difference in the color of these bev- 
eages, compared to the color of ‘Coca-Cola,’ as they 


Neh 


all appear to be the same thing. * * * There is 
very little difference in the taste of these cola bever- 
ages, as compared with the taste of ‘Coca-Cola.’ 
(Rec., 970) *** The color of ‘Koke is the same 
as the color of other cola beverages. I do not see 
any difference in the taste. * * * I have known of 
these cola beverages similar to ‘Coca-Cola’ in color, 
taste, samc sagpedvamce, four or five years." (Rec., 


972). 


TOM COLLINS, steward at the Eagle’s Club, Chat- 
tanooga, (Rec., 988-90) : 


“Some sott drinks we have are white soda water, 
(Nokes Cocz-Cola, «Foimsetta. ~ = aeknow or 
‘Ala-Cola’ and this ‘Maude Muller, but we do not 
handle them any more. The color of these cola 
drinks is the same as ‘Coca-Cola. * * * Icould not 
cell anny CUereice Mien ia Tne Tesi Seinen, 
I have known the products root-beer and sarsaparilla 
ever since I have been here in Chattanooga, about 
twenty-eight years. The color of root beer and sar- 
saparilla is about the same as ‘Coca-Cola. (Rec., 
988). * * * J have known oi other drinks on the 
market similar im color, taste, and appearance to 
Coca-Cola,’ I suppose, for ten years. Some of the 
drinks of that kind are ‘Star-Cola’—that tastes like 
it—I could hardly tell the difference. This ‘Maude 
Miller’ tastes a good deal like it.” (Rec., 989-990). 


iH WW. FREEMAN, a bar tender, Chattanooga, (Rec., 
O78.) : 


“| have handled cola drinks. Some of the drinks 
are ‘Coca-Cola, ‘Rye-Ole, “Maude Muller. (Rec., 
pe ee leaned bar tender andmnave known ot 


eg 


the cola drinks other than ‘Coca-Cola’ possibly eight 
vears, and perhaps longer. I have been handling 


other cola drinks since I have been in the saloon 
busimess the greater portion@d that ime, ~~~ I 
have never seen a cola beverage that was not the 
same general color as ‘Coca-Cola. They generally 
taste about alike to me.” (Rec., 975-976). 


Re \e LOCERRIE waehar tender at thesy codaram aan. 
3irmingham, (Rec., 1039-40) : 


“T have dispensed soft drinks there, and cola 
drinks, also. Weare handling just at present ‘Nif- 
ti-Cola.” Before we began handling *Nifti-Cola,’ we 
handled ‘Cola-Nip’ and ‘Coca-Cola. (Rec., 1339) 
* * * These different cola drinks are practically all 
the sammie colon (Rec, 1540). 


(d).—Dealers In, and Dispensers of, the Soda 
Fountain Product. 


W. M. SIDIB@d 1 OM (Ree. 1G223)). 


“Whterevare a Creat many colavainnks om tie mar 
ket—’Celerv-Cola,” Star-Cola, ‘Cola-Ade.’ I have 
known of cola drinks on the market to my best recol- 
lection twenty-five or twenty-eight vears, I guess. 
I have never seen a cola drink that was not the same 
general color. All cola drinks are very similar in 
taste. At the establishment where I am now located 
we dispense 4tlanta ‘Coca-Cola’; we dispense no 
others besides that.” 
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J. G. BOOTH, soda dispenser at Paul and John 
Stamss, Nashville, (Rec., 1169270) : 


“We are dispensing ‘Coca-Cola’ straight at the 
place where I am now working. I have known of 
cola drinks ever since I have known the original 
‘Coea- Cola, (Ree 1169) =." ‘They lock alike: 
(Ree. 1170). 


J. C. PRICE, now proprietor of a restaurant, but 
formerly a soda dispenser, Nashville, (Rec., 1205-6) : 


“There are many different brands of cola drinks 
I have served. J could not call them all. I know a 
few—'Arrow-Cola, ‘J. D. F. Cola,’ ‘Koke’ and 
‘Cola,’ ‘Gay-Ola,’ *Afri-Cola,’ and [ have dispensed 
‘otai-Cola, and Gerst s Cola, too, and “Coca-Cola. 
] have worked in Nashville, St. Louis, Evansville, 
and Birmingham. At these different towns I have 
sold different cola drinks. (Rec.,1205) ** * The 
taste and color of these different cola drinks is al- 
most the same.” (Rec., 1206). 


BRANCH DARDEN, soda dispenser at Henry 
Skagg’s soda fountain in the Stahlman Building, Nash- 
ville; (Ree, 11234) : 


“The cola drinks I dispense are ‘Fletcher’s Cola, 
‘Dope.’ “Coca-Cola, and others I cannot remember. 
I have known of these other cola drinks, ther than 
‘Coca-Cola,’ most ever since I have been in the busi- 
HMesommonee 1125) 5" * Otler coladhnks ll have 
known of [are] ‘Ala-Cola, ‘Star-Cola,’ ‘Fletcher's 
Cola. They are almost the same color,—look to me 
like about the same color, * * * pretty much the 
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same taste. ‘They are almost the same color, they 
seem tome. *** Just toa casual glance they look 
about alike, “(Rees 1024): 


—_ 


P. D, JOHNSON, soda dispenser at thes Marmer mig 
Co., Nashville: 


“We dispense ‘Coca-Cola’ and a black syrup call- 
ed ‘Dope.’ They used ‘Fletcher’s Cola’ and have 
head Dicl = Siar Cok, (Rec, Oot), 88 * Wie 
general color of these cola drinks is about the same. 
At the baseball park here in the summer time they 
serve Pepsin and Diehl’s “Star Cola.’ * * * Diehl’s 
eve (Colk, 1s alll weett 16 adcrincedl co Mnere, 
It is about the same color, taking the concentrated 
syrup and comparing the two. The beverage that 
is made from the syrup is about the same as ‘Coca- 
Cola, ee @iccaralre2): 


W.W. RANDOLPH, soda dispenser at the Hooden- 
pile Drug Co., Nashville (Ree, 1160-1): 


“Some of the cola drinks that we have dispensed 
are ‘Star-Cola,’ "“My-Cola,’ ‘Pepsi-Cola, and I guess 
about a dozen others. * * * I have heard of about a 
dozen cola drinks on the market several years back, 
as well as I can remember eight years, any way. 
(Rec., 1160). * * * The color and taste of these 
different cola drinks are all about the same.” (Rec., 


1161). 


PIL LIS. soda dispersemam. Hakia Store, 
Maca lle Wine, UMA) 


“We are dispensing a general line of soda drinks. 


IS 


Besides ‘Coca-Cola, we have ‘Candy-Cola.’ The 
color of ‘Candy-Cola’ is very similar to ‘Coca- 
Cola.” ’ 


MATT WILSON, proprietor of a retail drug store, 
iNashiwitle (Rec., 1209): 


“T dispense ‘Gerst’s Cola. It looks like ‘Coca- 
Cola, and I never did see any difference in the 
taste.” 


IF. C. DORIDER, for 24 years in soft drink and con- 
fectionery business, Nashville (Rec., 1195-6): 


“We handled different kinds of cola,—Cola- 
Ade,’ ‘Celery-Cola,’ ‘Coca-Cola, and a good many 
Orathesescolas, I cannot recall tenis. 9 scold 
drinks besides those I have mentioned are ‘Star- 
Cola,’ ‘Cola-Ade,’ and maybe some others. (Rec., 
Mos.) They were versammuch wike in color: - 


(rece slo). 


WILLIAM F. DAVIS, an attorney-at-law, and a 
stockholder in the Davis Funston Drug Co., which has 
eciaimeotdnie stores titashviile( Kec. 1102): 


“We dispense cola drinks. Some [of the] drinks 
are ‘Coca-Cola, ‘Afri-Cola,’ ‘Fletcher’s Cola,’ ‘Ala- 
Cola, ‘Arrow-Cola, [ believe it is ——Star-Cola,’ 
‘Gerst’s Cola, —not all of those at every place —at 
different places, at different times, we have used 
those cola drinks. I knew of other cola drinks besides 
i@ocea-Cola before 1909. * = * Cola drinks om the 
market today—there are hundreds coming in every- 
where; some have been on the market for several 
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years, I could not tell you how many. ‘The color 
of these different cola drinks, compared with the 
color of ‘Coca-Cola, is not much different. The 
taste in many cases is almost indistinguishable.”’ 


C. P. EMBREY, proprietor of Embrey Drie Siane, 
Chattanooga (Rec., 1019-20) : 


“T dispense soft drinks at my soda fountain. I 
dispense cola drinks there. I dispense ‘Coca-Cola’ 
and one named) fooNut == [have leard or Din 
Cola. There are a great many cola drinks om the 
market. The color of the syrup of these different 
cola drinks is 1dentical with the color of the ‘Coca- 
Cola syrup.* ** I have known of the dime root 
been Nitec tweliy year iencci@mee ue fic 
root beer I have known tor the past fifteen or twenty 
years has been substantially the same color as it is 
today. (Ree, 1019). 7 =" Wedo net hamdletires 
root beer, we have not for years. I could not tell 
any different between the root beer we handle and 
Hires , * Phe color ison tte sameeren ec 1020) 


F. M. BOGAN We presctiption clerk “amd sodancdis- 
penser, Chattanooga (Rec., 1070): 


“We serve ‘Coca-Cola,’ ‘Ko*Nut, ‘Afri-Cola’ and 
‘Mays-Ola.’ * * * ‘They are very much the same in 
tastesice occa ola.” 


C.H. JOBE, a retail druceist, associated swith tlie 
Live & Let Live Drug Co., Chattanooga, and formerly 


connected with the Miller Pharmacy at Chattanooga 
Cees }= 


is 7 


“We handle ‘Coca-Cola,’ *Ko-Nut’ and ‘Ala-Cola,’ 
I think; I do not remember whether we handle any 
other cola drinks or not. I have known of drinks 
similar in color, taste and appearance to ‘Coca-Cola’ 
I presume for ten or twelve years, probably longer, 
—fifteen years, probably. They are alike in color 
augdmicste as tacas lant ablewo state. * > * 


DR i. O. NW@LL, a practicing physician and pro- 
prietor of a retail drug store, Chattanooga (Rec., 1063): 


“\We have cola drinks. ‘he only cola drinks we 
have now are ‘Coca-Cola’ and ‘Ko-Nut. I have 
handled a number in my time. I have handled *Wise- 
Ola, ‘Luck-Ola,) and ‘My-Ola.’ I have handled 
‘Coca-Cola’ during the time 1 have had the soda 
fountain. We have always handled some cola 
drink. * * * Ina general way they are all similar 
to each other. ‘lhe taste of these cola drinks, com- 
pared with the taste of ‘Coca-Cola, is very simi- 
le | 


BURTAN JONES, a retail druggist, Chattanooga 
@Rec., 1106) : 


“T dispense cola drinks,—'Coca-Cola’ and ‘Tru- 
Cola... The color of “Tru-Cola’ syrup is a brown 
liquid about the same as ‘Coca-Cola. I could not 
distinguish the difference in color between “T'ru- 
Cola’ syrup and ‘Coca-Cola’ syrup. I could not dis- 
tineuish the difference in color between the com- 
pleted drinks as served at the fountain, and ‘Coca- 
Cola.’ I could not distinguish the difference in taste 
between *T'ru-Cola’ and ‘Coca-Cola.’ ” 
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TY. A. LEW ER icp tere: Oiihe koa oN Rharnae,. 
Sjoeumizbelomirs, S.C. (kee, 1228, 1246): 


“T have handled the ‘Dope’ and ‘Koke’ and ‘Coca- 
Cola. I know a number of others,—' My-Coca,’ 
‘Weo- Nut, | yc-Olay SGibic Cole 55 linac 
kiown of cola drinks ever since I have been in the 
drug business,—about eight years. ‘These cola 
drinks are almost the same color, * * * and just 
aboOue the samen tastes ( Keene! 225 emery 
the Union Drug Co. I handled a product,—I cannot 
recall the name,—Mr. Sizemore is the gentleman 
that sold it at that time. It was a heavy cola syrup: 
the taste and color of it was about the same as ‘Coca- 
Cola. 1 handled it before I handled ‘Koke’ and 
‘Dope.’ ” (Rec., 1245-1246). 


BOA SHARK) propiietoro: tee lemmntnaleeraraiecy: 
jacksonulles iam hee. 2-04 an. 


“We dispense ice-cream sodas, root beer, Coca- 
Cola, Koke, Dope, Brain-Ol, Gay-Ola—you know 
about the line of stuff we handle,—all those. We 
do not dispense Gay-Ola right at the present time. 
(Rec., 1250), * * * Every man in my town has 
always handled three or four different kinds of cola 
drittkomalsce, 1254), % 9+ * S7A\llsthese drinks are 
Sileeimecolor anc taste to Coca-Cola, © (Rec, 


1256). 


ROBERT E. OUSLEY, a retail druggist, Kosciusko, 
Miss. (Rec., 1447): 


“This drink ‘Ko-Nut’ is rather similar to ‘Coca- 
Cola... You could not hardly tell the difference be- 
tween them by looking at or tasting them.” 
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Cal, POR MON Sproprictor of the Comer Dine 
Store, Hattiesburg, Miss. (Rec., 1759-60, 1762): 


“T have dispensed at my soda fountain a general 
iacoralliiqavors, ancdeliave sold) \iri-Cola Coca- 
Cola Wopea, io-Nut, Ala-Cola, * * * ” The color 
of these cola drinks is something like the color of 
root beer,—colored with caramel coloring, I have 
been always told. The color of the various cola 
drinks compare very similar with each other. They 
all taste alike to me. I never saw a cola drink that 
was not of the same general color and taste. (Rec., 
1759, 1760). * * * Sarsaparilla and root beer are 
the same color, and lots of things are the same color 
==creme soda 15 the same coloi, Wlnceeml7 02), 


(e).—Members of the general public. 


W., F. BOYLIN} president of the American Label 
Works, Nashville (Rec., 1072-4): 


“T know J. C. Mayfield. Have known him, I can 
say, for twelve or fourteen Medic, “a te liinemlre was 
manufacturing ‘Celery- Cola. * * * It resembled 
all these cola drinks. As compared to ‘Coca-Cola, 
vomeanki not telbtlredimenence, (ivec,, 1072), = s= 
The ‘Coca-Cola’ and ‘Celery-Cola’ are like those cola 
drinks. J could not tell any difference from the 
oticr cola diinis, (lxec,, 1073). * = *2 Ve printed 
labels for hundreds of people for different cola 
drinks, — Tlaskell s Cola, at Cookeville, North Car- 
olina, and we printed *Koke’ labels for Kelley & 
Westmore, at Franklin, Ky., and we have printed 
"Pexa-Cola, Calls-Cola for some firm in North 
Carolina, Fletcher’s Cola. a Nashville concern, 
Diehl’s ‘Star-Cola, for Diehl & Lord, of Nashville, 
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‘Gerst’s Cola,’ for Gerst’s Bottling Works, of Nash- 
ville, and ave have printed Heck’s ‘Star-Cola’ for 
Heck, of Nashville,—there were so many of them— 
I can get you a list of them from the office. I have 
known of cola drinks on the market other than 
‘Coca-Cola’ practically ever since I can remember, 
ever since I have been in Nashville, any way,—that 
would be eighteen years the first of January. The 
color of all these cola drinks I have seen, as com- 
pared with ‘Coca-Cola, are all practically the same 
color and taste as compared with the taste of ‘Coca- 
Cola.” I have never seen a cola beverage not the 
same general color. I have never tasted a cola 
beverage that did not have the same general taste.”’ 


(ice: 1074). Kok ok 


EK. D. MONTGOMERY, manager of the Eastern 
Division, Southern Bell Telephone Co., Birmingham, 


(Ree 1302-35 


“I do not know how many there is, really there 
is a number of drinks of that class. Those drinks 
look alike and tasteralikes Gee ml 362) * = I here 
are four or five of those drinks you could set out 
and I could not tell you the difference to save my 
life, jwSiteewhich is which.” (Ree. 1363). 


3 
Admissions of Plaintiff’s Witnesses. 


DR. CHARLES E. CASPAR st lloms alo. (Rec., 
901-2) : 


‘T have had experience, also, examining products 


Lol 


that are similar in appearance to ‘Coca-Cola,’ and 
have analyzed three hundred samples of such pro- 
ducts.” 


DR. H. B. FULLER, plaintitf’s chief chemist, Wash- 
meno). C. (Rec,, 2266) : 


“T have made in the neighborhood of 1500 analy- 
tical examinations of other kinds of beverages of the 
kind and character of ‘Coca-Cola.”’ 


R. W. BROWN, soda water business, New Orleans, 


way: 


‘There is a bunch of drinks on the market similar 
to ‘Coca-Cola. I do not recollect the names of all 
oiediem, but there are quitenunmiber ofthem, [ 
think there is one called ‘Cola-Ade. ” (Rec., 682). 


EDWARD T. LAGAN, owner of a lunch room, Fore 
merly a drug clerk, Chicago: 


“Yes, sir, ] have dispensed somie of the other cola 
drinks. I have dispensed ‘Lime Juice and Cola,’ and 
‘Cola-Mint, * * * That has been one the market 
right along for the last ten years. Yes, sir, it has 
the. same color as ‘Coca-Cola. [ have handled it 
and know that it has been on the market for the last 
ten years. It is made by Parke-Davis & Company, 
Or Ochoa neem s96). * * * iW havelliamadled at 
the fountains and places where I have dispensed 
drinks both root beer and sarsaparilla, * * * They 
are the same general color as ‘Coca-Cola,’ and it 
would be hard to distinguish between them and 
‘Coca-Cola. * * * ‘They are all dark. There are so 
many other drinks which I have dispensed at mv 
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fountain of that dark color that I really could not 
begin to tell you how many of them I have dispensed. 
Almost all of the drinks are dark, * * * that is the 
general color for drinks at soda fountains,—just 
about—dark and red and brown.” (Rec., 896-897). 


I’. C. PEACE, an ex-Pinkerton detective, employed 
by plaintiff as a detective in this case (Rec., 2105-6, 
BAW Vis 


“No, sir, I cannot tell the difference between ‘Co- 
ca-Cola’ and other drinks on the market. I know of 
probably ten other drinks on the market that are 
similar to) Coca-Cola, = * a) have secimleo- mum 
‘Rye-Ola, *Wise-Ola,) *Ala-Cola,’ *Lemon-Cola,’ 
‘Chero-Cola,’ ‘Celery-Cola,’ ‘My-Cola,”* Moxie,’ and 
sarsaparilla, and this dark colored creme soda. * * * 
These drinks are all similar in color to ‘Coca-Cola.’ 

_ I have also heard of ‘Star-Cola,’ ‘Luck-Ola,’ ‘Glee- 
Nol,’ and ‘Tru-Cola, but I have never seen those 
drinks. (Rec., 2105-6). No, sir, I could not tell the 
difference in taste between ‘Coca-Cola’ and these 
other cola drinks on the market. * * * The stuff 
that the Southern Koke Co. make at New Orleans 
that they call ‘Dope’ and ‘Koke, I could not tell the 
difference between that and ‘Coca-Cola.’ * * * ‘Ko- 
Nut’ 1s another one that is hard. * * * *My-Coca’ 
tastes verv much like ‘Coca-Cola,’ I cannot tell the 
difference. * * * *Rye-Ola’ and *Wise-Ola,’ I think, 
are very miuch like Coca-Cola, =~ “= So many of 
these various cola drinks taste so much like ‘Coca- 
Cola that {canitot tellitherditenemec: “(iecqs22 l7 }, 


H. B. PIERCE, chief detective of the Coca-Cola Co. 
Ree 113%): 
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‘IT do not know, and have no idea, how many cola 
drinks there are on the market. I know possibly 
feteen OF twenty. * * * All of these colaydsinks I 
have known of all have about the same color, and are 
put up in the same kind of bottle, and have pretty 
much the same general taste.” (Rec., 2132). 


C. C. ROSS, one of plaintiff's numerous spotters 
(@ice. 2174, 2176). . 


ehreor sit, 1 lnavewecens bottles contammnc. Other 
cola drinks. * * * I have seen a great many cola 
drinks,—I have seen several of them, for instance, 
‘Chero-Cola, ‘My-Coca,’ ‘Parafait, *Chas.-Cola,’ 
‘Epps-Cola, *Rivo-Cola.” I could study up some 
more, but that is all I can think of right now. (Rec., 
2i74).*** If trey put sarsaparilla im Coca-Cola’ 
bottles I do not expect I could tell it by looking at 
it. Yes, sir, l have seen other drinks similar in color 
to ‘Coca-Cola’ in bottles — My-Coca’ and the others 
I named awhile ago. I cannot say I have seen any 
other drinks, other than cola drinks, which are simi- 
larsimecolor to Coca-Cola,” (Rec., 2170). 


INOIR SOE] aa LEA WER. Mianutacturersot Orin- 
Cola ot Louis, Wo (Ree., 2030-7 ) - 


“JT put out a drink known as ‘Orin-Cola.’ ‘That 
isa drink similar to ‘Coca-Cola.’ It looks like ‘Coca- 
Cola. It is colored the same as ‘Coca-Cola.’ * * * 
I colored my drink the color of ‘Coca-Cola’ for the 
simple reason that it is customary among the trade. 
* * * Trt is the custom, from experience, when peo- 
ple ask for lemon soda you have to have a white 
soda, and, if they ask for sarsaparilla, it is black: 
limuney Ask 100 Ir epper tis black. and “we 
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color them for that simple reason, | suppose. I give 
it the flavor it has because people like flavor of that 
kind.” 


JOH NWT BONE, an empl@yec of the Wiquia Car- 
bonic Company, St. Louis, Missouri, formerly in part- 
nership with Norvell N. Leaver in the manufacture of 


“Writi-COla. CNee 200s 


“After Lleft Mayfield, I went in partnership with 
him [Norvell N. Leaver] in 1904, in the manufac- 
ture and sale of a drink called ‘Orin-Cola.’ * * * 
The color of ‘Orin-Cola’ was a dark color, like the 
other cola drinks. Most all of the cola drinks I ever 
saw are about the same color. I never saw any dif- 
ference in them, so far as the color is concerned. 
Burnt sugar produces that color. * * * My under- 
standing of the thing is that any drinks that would 
be called under the name of cola usually have the 
same color.” (Rec., 2045). 


Tl. |. HAIZEIP a retaildrucercmenone.) orth, lexas 
(Ree., 1962-3): 


“T have never tried to dispense any of the other 
beverages, but I have drank it at the other soda 
TOUMaMncmCice 01702). salnclother products 
are very similar to Coca-Cola, if I understand it. In 
other words, personally, I cannot tell the difference 
between them. (Rec., 1963). 


D. E. MOODY, Birmingham, Alabama: 


“You ask how many cola drinks there were on the 
market in Birmingham at the time I was in the bot- 
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tling business with the Celery-Cola Company [1903- 
1904]; why, at that time Mr. Peck was manufactur- 
ing a drink over here which he called ‘Rye-Ola,’ and 
there was a ‘Wise-Ola’ bottling plant. * * * Yes, 
sir, | remember about ‘Ala-Cola,’ also, and there was 
@meat Bessemer. @kec., 1887). * ** I have been 
making a drink called ‘Queen-Ola,’ up to last fall. 
s- * 1 havesbeen making it some thitee,or four 
years. * * * ies; sirjiliatas a syrup for malting a 
soda fountain beverage. * * * I colored it artificial- 
lyenmithecatamel. (Rec. .ades3).** * You ag if I 
think a casual purchaser could tell the difference 
between my product and ‘Coca-Cola’ by the color; 
well, mine is a good deal darker, almost as dark as 
root beer. [The witness was asked if he could tell 
the difference between his product, ‘Queen-Ola, 
poured into a glass, and a glass of, sav, ‘Rye-Ola,’ 
but he did not answer the question]. You ask why 
I color my drink with caramel; most all these drinks 
arescoloredwthat way. (Rec., 1946). * * * You ask 
why I colored it that color instead of pink, green, 
or some other color; it is just customary for it to 
be colored that way. * * * You ask if I have ever seen 
a drink of that sort that was not that same color: 
there are some darker than others, but they are all 
about the same general color, oh, yes. * * * You 
ask if I ever saw a cola drink that was, say, the 
color of ginger-ale; I do not know that I ever did.” 


@Reew 947). 


J Me"PENLAIND, a eeholesale drigaist, 7 Waco, 
Tesas: 


“Yes, Iam acquainted with the fact that there are 
various drinks on the market similar to ‘Coca-Cola,’ 
I know that there is. (Rec., 1980). * * * The drink 
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known as ‘Dr. Pepper’ is still being sold in Waco. 
I do not know how long it has been on the market, 
but I have known of it fifteen or eighteen years.” 


Reels one 
DAVES. BAUER, retail druggist, Mobile, Alabama: 


“Yes, sir, | have heard people ask for cola bev- 
erages, besides ‘Coca-Cola.’ I have heard them ask 
for ‘Gay-Ola, and for ‘Carre-Cola,—that last is 
manufactured in Mobile by D. Carre Company, I do 
not think of any other. ‘Carre-Cola’ is the same color 
as ‘Coca-Cola.’ * * * T do not know whether or not 
there are as many as 150 cola beverages on the mar- 
ket, but I say [ know of some of the 150, meaning 
thereby a large number. I have no idea how many 
I know of. All of those that have come under my 
observation are of the same color as ‘Coca-Cola.’ 
I could not tell you whether or not they all taste 
similar to Coca-Cola, because I have never tasted 
any except the Carne Colamiec 041-042) = a8" 
I understand you to mean by cola drink, a drink that 
is similar in color, taste, and appearance to ‘Coca- 
Cola.” Any recognized cola drinks, or any that have 
been advertised, are the only ones I have heard the 
public call for. I know there are quite a number 
of them, among which are ‘Afri-Cola’ and ‘Gay- 
Olas = I havevalso heard@ie public ask for 
‘Lime-Cola. That is a soda fountain drink put up 
by bak Davis & Co., of WetroimegNec, 542)" * * 
I do not believe 1 could tell you the difference be- 
tween it and ‘Coca-Cola’ in color.” (Rec., 543). 


G. H. UPCHURCH, presidenmandsinanager of the 
Bienville Pharmacy, Mobile, Ala.: 
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‘The color of these other cola drinks which I saw 
was similar to ‘Coca-Cola’—they are similar in color 
to ‘Coca-Cola. It is pretty hard for me to recall 
right at the present time the different cola bever- 
ages I have seen which are similar in color to “Coca- 
Cola. I have seen samples of ‘Afri-Cola,’ and of 
‘Dope and ‘Koke, and I have seen samples of oth- 
ers which I cannot recall at the present tinre—one 
was made in Birmingham, | think, that I have seen 
samples of, but I do not remember the name of it. 
1 do not know whether it was ‘Rye-Ola’ or not,— 
I think that was the name. I have seen samples of 
‘Wise-Ola.” ‘That is made at another place, I do 
not know whether that is made at Birmingham, or 
not, but I have seen samples of it.’ (Rec., 526). 


T. M. MURPHY, a detective in the employ of the 
Coca-Cola Company : 


“Well, I have no first hand knowledge as to how 
many concerns there are making drinks similar to 
‘Coca-Cola,’ but what knowledge I have was gotten 
at a picture show at Cainden, Ark. I saw an ad- 
vertisement stating there were 156” (Rec., 509). 


F, M. GREEN, a retail druggist, Atlanta, Georgia: 
“I do not know how long I have been handling 


‘Hires’ root beer, but it has been ten or twelve years, 
though, any way. Yes, sir, we handled root beer 
before that—the one that we made ourselves. * * * 
The color of the sarsaparilla we handled was a 
brown color. (Rec., 452).* * * Ihave seen ‘Moxie,’ 
and that is a deep brown color. * * * Root beer and 
sarsaparilla are colored with caramel. (Rec., 453). 
* * * T know a number of drinks on the market to- 
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day of substantially the same color, taste, and ap- 
pearance as ‘Coca-Cola. (Rec., 454). * * * Ido 
not know how many such drinks there are on the 
market. “Phere might he a dozen, I do not know.” 


CReew455)): 


LINTON. L. STEPHENS, sodasdispensersand cigar 
clerk, Atlanta, Ga.: 


“T have seen several drinks on the market similar 
to ©oer-Cola — Wo-Nttt, iri Colas Cola-nde” 
‘Ko-Nut’ looks like something similar to ‘Coca-Co- 
la’ and root beer. I do not know that I have ever 
tasted it.” (Rec., 486). 


J. W. HUGGINS, a Coca-Cola bottler, Murfreesboro, 
Tennessee, who formerly bottled a product which he 
labeled Koke: 


The first product we bottled and labeled ‘Koke’ 
was, I think, "Nerve-Ola,’ but we have bottled sev- 
eral different things that we branded ‘Koke’—sev- 
eral of these different cola drinks. What we got 
from the ‘Nerve-Ola’ people was the completed sy- 
rup. It looked like ‘Coca-Cola, and tasted pretty 
inch like™ Coca-Cola (Ree. 202-201 3 ). 


GEORGE J. MARTIN, traveling salesman for the 
Coca-Cola Company: | 


“Ves, in my experience as a traveling man visit- 
ing drug stores and soda fountains over the country 
I have observed other beverages dispensed from 
soda fountains of a similar color to ‘Coca-Cola.’ 
‘Koke’ and ‘Dope, has a similar color to ‘Coca- 
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Cola.’ ‘Gay-Ola’ has a similar color, and I have seen 
several on the market that had a similar color. (Rec., 
342). * * * J have seen a product on the market 
known as ‘Afri-Cola, that has a similar color to 


‘Coca-Cola.” (Rec., 343). 
ASA G. CANDLER: 


“Oh, yes, there is a drink called *Afri-Cola. I 
have heard of it frequently. Yes, sir, 1 think I have 
seen it—I know I have. It is about as near the color 
Ol, CogaeCola assthey could gemit. @Rec., 383). * * * 
Yes, sir, there is a ‘Ko-Nut'—that is run by the 
saine gang, I think. * * * I understand that Hagan 
& Dodd make ‘Afri-Cola’ and *Ko-Nut. I do not 
know, but I think that have been making it ten or 
twelve vears.”’ (Rec., 384). 


CHa REES THON AR D CAN DLER: 


eres, cin | know the tim of Magan Dodd: => = 
Yes, sir, they have made a drink called *Ko-Nut.’ 
[oleic not seem much of thes Wo-Nut for 
Cicero TOU vedice Co mnot think, ~ * =~ —aNo, I do 
not know how many soft drinks there are on the 
market today that are about the same color as ‘Coca- 
Cola’—that same general line of color—caffeine or 
eplaecdirinks. [merer thought o1 it.” (Ree, 398 ). 


Va Trea Wee, 2 rceuldrigoist eadlantasGa.: 


ticcasiie lave seen Airi-Cola, Wiha) do not 
know how long I have known it,—five or six years. 
I think. It was brought to me and offered for sale. 
nicokedilike Coca-Colay = * "1 tasted, of course, 
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to a certain extent like ‘Coca-Cola. * = * “ere 
is a similarity. (Rec., 475-476). 


CHARLES KINGSBERRY, in the cigar and soda 
water business, Atlanta, Georgia: 


“You ask if ] know any other soda fountain drinks 
of the same color as ‘Coca-Cola: why, ‘Coca-Cola’ 
looks something like the color of root beer, I sup- 
pse, and sarsaparilla. * * * Root beer and sarsa- 
parilla are the only other drinks that I have ever 
seen that have that color. * * * I have seen ‘Ko- 
Nut, —I used to drink it at the ball park when I 
could not get ‘Coca-Cola, years ago. The color of 
‘Ko-Nut’ is something like the color of ‘Coca-Cola.’ 
~~ Wes, sir, 1U 15 prettyem@se tor Coca-Cgia 


Rec., 467). 


PETE VERGE, soda water and cigar business, At- 
lanta, Georgia: 


“There used to be a Nova-Cola Company that 
made ‘Nova-Cola,’ located on Mitchell Street across 
to my place. They used to be in Rome, Ga., and I 
think they are there now, if I am not mistaken. The 
color of it was the ‘Coca-Cola’ color. * * * It looked 
like ‘Coca-Cola,’ of course, the color.” (Rec., 490). 


W. L. SAMS. traveling salesman of the Coca-Cola 
Company : 


“Yes, sir, | have seen ‘Moxie’ and it is similar in 
color to sarsaparilla and root beer.” (Rec., 337). 


1 


NIGK D. CHOTAS, in the cigar and soda water busi- 
Wess, vitianta, Ga. : 


“I dispense at my soda fountain, besides *Coca- 
Cola] lites roothecer, = = lhe color ot the 
root beer which I dispense is black—well, very like 
(Coca-Cola “eo [ircomicamicemis more like 
‘Céea-Cala. iore the color of Coca-Cola. Well, 
I do not know whether or not it would be very hard, 
or, in fact, impossible, unless yu made a very care- 
ful examination of the two colors together, to tell 
whether a drink was ‘Coca-Cola’ or ‘Hires’ root 
beer,—by the color you can't.” (Rec., 448-449). 


GEORGE ALFRED HARBOUR, proprietor of 
Harbour’s Smoke House, Atlanta, Georgia: 


"Well, yes, I have seen other drinks on the mar- 
ket similar to ‘Coca-Cola’ in color; you might say 
‘Hires’ root beer is similar to a certain extent in 


color.” (Rec., 458). 
I. L. JAMES, a retail druggist, Atlanta, Georgia: 


“You ask what other drinks are on the market 
that are similar to ‘Coca-Cola’ in color. "Well, root 
beer resembles *‘Coca-Cola,—foams a little more, 
—and sarsaparilla—of course, sarsaparilla and root 
beer are similar. * ~ * ‘es, sir, | have made root 
beer myself. Why, we colored it with burnt sugar, 
——Carainel——m wercolored it at all) * * * | Vell, [| 
do not know what ts the difference in color between 
a glass of root beer or a glass of sarsaparilla as 
served at a soda fountain and a glass of ‘Coca-Cola.’ 
‘Coca-Cola’ might be a shade lighter, I don’t know. 
Mes li iicnvenvmard totellutwedinterence. No, 
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J do not think the ordinary customer, coming in, if 
he saw a glass of one and a glass of the other sitting 
on the counter, could tell the difference between 
them.” (Rec., 461-462). 


HJOERK MEMOS 1 the ctoar esoua iam aiid 
restaurant business, Atlanta, Georgia: 


“You ask if I have handled anything else besides 
‘Coca-Cola’ of that same color since I have been in 
business in Atlanta; root beer, you know, and sarsa- 
Pauilla are cams of that color.” @Reow Si2Z). 


T. C. LUPTON, manager of the Coca-Cola Bottling 
Works, Dallas, Texas: 


“We bottled lronibirew Waemyear = = ~ Noon, 
it is not a ‘Coca-Cola’ product. Yes, sir, we did put 
itqupmnCoca-Ceéla bottles, @kec, Me). ~ Iron 
Brew is about the color of ‘Coca-Cola. (Rec., 


779). 


A. B. FREEMAN, manager of the Coca-Cola bottling 
plant, New Orleans, La: 


*“Q.—I asked you, ‘Isn't it true that you, yourself, 
bottled “Grapine” and sarsaparilla in your ‘Coca- 
Cola” bottles?* You answered, ‘We have not bot- 
tled any other things in them for the last two and a 
half 6 three years: that is the correct “answer, 
wasnt it? A.—Yes, sir, and I reiterate that. And 
that meant that I had bottled other things anterior 
to the last two and a half to three years, and the 
qualification as to ‘Grapine’ that I now make is that 
we put sarsaparilla in such bottles and not ‘Grapine,’ 
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because it was not then on the market. My recol- 
lection is that ‘Grapine’ was first put on the market 
at the beginning of last year—possibly last fall. That 
is not a ‘Coca-Cola’ product. That is put up by the 
William A. Abbott Co., of Los Angeles. It is about 
the same color as sarsaparilla and ‘Coca-Cola.’ * * * 
It is about the same general appearance and color.” 


(Rec., 644). 
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4 
The Ineviable Conclusion. 


HENRY BOR Gish a (Kec.ces ir 


“T would not know a glass of ‘Coca-Cola’ if I saw 
it by its color, because there are other drinks of the 
same color besides,—for instance, root beer and 
these cola drinks, sarsaparilla. * * * I would not 
know a glass of ‘Coca-Cola’ by its taste, because 
there are other drinks that taste similar to it.” 


R. F. ZIMMERMAN (Rec., 980): 


“T could not distinguish a glass of ‘Coca-Cola’ by 
its color, because there are plenty of drinks of the 
same color, so far as that goes. I could not say 
whether it was ‘Coca-Cola’ or not, because it was 
colored that way.” (Rec., 980). 


M. J. COSTEEEOtikcc tour 


“T could not distinguish a bottle of ‘Coca-Cola’ 
by its color,—bvy the color of the drink inside of it.” 
(Ree, 000). * * * Ii sonieronesset them out tor 
me, I might not know whether it was ‘Tru-Cola,’ 
or ‘Koke,’ or “Coca-Cola: I do not think I could tell 
fire ditiercnice, nivseli. (hee 1002)7 


BE. W. FREEMAN (Rec., 974-5): 


“IT do not believe I could distinguish a glass of 
‘Coca-Cola’ from any other drinks, or dopes, what- 
ever they call them, if you set three or four of them 
out in a glass on a table I do not believe I could 
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distingutsh ‘Coca-Cola’ from *Koke, or ‘Maud Mul- 
ler,’ or anything like that. (Rec., 974). * * * I have 
also handled in my place of business sarsaparilla, 
and root beer,—Hires root beer and sarsaparilla. 
I have known of those drinks for years. * * * I do 
not know whether | could tell a glass of sarsaparilla, 
or a glass of ‘Coca-Cola,’ or a glass of *Koke, ora 
glass of ‘Ala-Cola, or anything,—set them out 
there, I do not know, I do not believe I can pick 
them out just in a glass, they are colored so much 
alike. * * * I have handled a number of different 
kinds of beer. I do not see but very little difference 
imine color ot the dierent kimds, (Rees 972). 


J. M. WHEELER (Ree., 972): 


“T would not know a glass of ‘Coca-Cola’ by its 
color, and I could not swear that I could tell it by 
its taste. Cola beverages are similar in taste, color 
and appearance.” 


A. F. ENSINGER (Rec., 984-6): 


“T would not know a glass of ‘Coca-Cola’ by its 
color. Those are all about the same color. I never 
could distinguish one from the other by the color 
of it, and they all taste pretty much alike,—there 
is so little difference in it I could not distinguish 
them. (Rec., 984-985). * * * I expect I have handled 
all the different brands of beer there are in this mar- 
Kern thaethesexcepronsot dark beers atie lent 
beers, vou cannot distinguish one from the other, 
hardly. It would be an easy proposition to serve 
a fellow one brand of beer tf he asked for another, 
if you were serving out of the keg.” (Rec., 986). 
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OW. F. BOWIEING( Ree, 10KG) ; 


“Tf I saw a glass of ‘Coca-Cola’ served at a foun- 
tain I could not distinguish it from any of the other 
cola beverages I have seen by its color. I could not 
distinguish it by its taste.”’ (Rec., 1076). 


C. Ee JOUR ParGkece 105277 


“T could not distinguish a glass of ‘Coca-Cola’ 
from the other cola drinks that I have known of. 
1 could mot tell te difference im color on taste, and 
personally, so far as I am concerned, it would not 
make any difference, so they gave me a cola drink.” 


A. W. STANLEY (Rec., 1004): 


“T could not distinguish a bottle of ‘Coca-Cola,’ 
by the color of the drink, from these other drinks.” 


C. P. EMBREY (Rec., 1019): 


“T could not distinguish a glass of ‘Coca-Cola’ by 
its color. I could not distinguish a glass of ‘Coca- 
Cola’ from a glass of root-beer—both are dark 
brown.” 


BURTON JONES, proprietor of a retail drug store, 
Chattanooga (Rec., 1006) : 


“I dispense cola drinks—'Coca-Cola’ and *Tru- 
Cola. The color of “Tru-Cola’ syrup is a brown 
liquid, about the same as ‘Coca-Cola.’ I could not 
distinguish the difference in color between ‘Tru- 
Cola’ svrup and ‘Coca-Cola’ svrup. I could not dis- 
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tinguish the difference in color between the finished 
drinks as served at the fountain and ‘Coca-Cola.’ 
I could not distinguish the difference in taste be- 
tween “Tru-Cola’ and ‘Coca-Cola.’ ” 


Re. WAY MANE( Kec, 1014): 


“T do not think I could tell a glass of ‘Coca-Cola’ 
from these other drinks by the color of = ~~ 
Cola drinks taste almost alike,—that is, I could not 
tell the difference.” (Rec., 1016). 


JOE QUINN (Rec., 992): 


“T could not distinguish a glass of ‘Coca-Cola’ 
ifoim velvss@mt toonbeer by the color, = ~*  { could 
not distinguish a glass of ‘Coca-Cola’ by its color. 
I could not tell one from the other, both have the 
same colon, a dark sontot color. 
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SCHEDULE VI. 
The Color of the Barrel. 
1 


DEFENDANTS, AND THEIR PREDECESSORS, HAVE USED 
BARRELS OF THE SAME COLOR AS THOSE THEY NOW USE 
SINCE 1888. 


J.C. MAYFIELD, Sr. (Rec., 1641-2): 


“T have painted our barrels red because that is 
the color Dr. Pemberton used—we naturally took 
over that color,—and, turther, from the fact that it 
is the cheapest paint you can buy, and one coat is 
sufficient for painting a barrel. ‘There is no reason 
why we should change. The cola drink manufactur- 
ers paint the barrels and kegs containing their sy- 
rups red, except ‘Gay-Ola.’ In the last year or two 
I have noticed theirs is a little different color—I 
have seen one or two possibly—but all the rest are 
Teas : 


F. M. ROBINSON, a stockholder and director in the 
Coca-Cola Co., and for 22 years its secretary; also a 
stockholder in the Pemberton Chemical Co. in 1886 and 
1 S87 SCNeewo a7) = 


“Yes, sir, from July to October or November, 
1887, ‘Coca-Cola’ was his (Pemberton’s) principal 
product. * * * The thing he was pushing all the 
time was ‘Coca-Cola.’ I remember there were very 
few barrels shipped at that time, but I think they 
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were the same color as uow,—they were painted 
red.” 


A. O. Murphy, of Barnesville, Ga., the only surviving 
Pamimernot ire olde cimbenton Medicine Coy except |. C. 
Mayfield, in speaking of the barrels and kegs in which 
the Pemberton Medicine Co. shipped “Coca-Cola’ from 
January 14th, 1888, to April 14th, 1888, and in which 
they thereafter shipped “Yum-Yum" and “Koke,”’ said: 
Gkec 1284): 


*Those barrels and kegs, to my recollection, were 
painted just common red.” 


MISS MARION BLOODWORTH, daughter of E. 
H. Bloodworth, deceased (who was one of the original 
partners in the Pemberton Medicine Co.) speaking of 
the receptacles in which the Pemberton Medicine Co. at 


first shipped “Coca-Cola,” and then, later on, *Koke,” 
sande ec, 1263): 


“They had little kegs, I should call them, for ship- 
ping it out. They were painted red.” 


STEVE T. MAYFIELD, eldest son of J. C. Mayfield 
(Rec., 1457): 


“At that time [1892] I was about nine years old, 
and I was in school in Atlanta, and on Saturdays 
1 would go down to the place where they were en- 
gaged in the manufacture, and I remember on one 
occasion / yot a lot of red paint on my clothes,—I 
was fooling around the kegs,—and used to get sugar 
down there and take it home and make candy.” 
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T. C. BANKS, brother-in-law of E. H. Bloodworth, 
deceased, at whose house in Atlanta Bloodworth resided 
while connected with the Pemberton Medicine Co., said, 
in speaking of the Pemberton Medicine Co. (Rec., 1409) : 


“They did not make ‘Coca-Cola’ very long. I 
went down to their place of business during the 
time they were making that. They were selling it, 
shipping it around and selling it to the soda foun- 
tains. ‘They put it in small kegs and jugs that I 
saw. The kegs were painted red.” 


L. AC HORUENSsavsthat in about 1e92s(kee 27 oe 


“T went through his | Mayfield’s| place with him. 
‘The receptacles, as I remember, were kegs,—pos- 
sibly some jugs. * * * These kegs were painted 
rede 


iC. H. CRIMM, an insurance man, who met J. C. May- 
held in Atlanta in 1897, and who had an office next to 
his in the Norcross Building there, says that at that 
time Mayfield was manufacturing “Wine of Coca” and 
two other drinks of a similar nature and color. (Rec.. 
1040). He says that Mayfield had his manufacturing 
plant at the corner of Forsythe St. and Trinity Ave. 
at that time, and that he (Crimm) visited this plant 
frequently and saw Mayfield engaged in manufacturing 
these syrups (Rec., 1043-4). He further says (Rec., 
1041): 


“T noticed barrels and kegs in his place of busi- 
ness. The color of those barrels and kegs was red, 
—dark red,” 
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GEORGE R. EDMONDSON, proprietor of two drug 
stores in Atlanta, says that he first met J. C. Mayfield 
about 17 or 18 years ago, in Atlanta,—about 1898 or 
i900; that Mayfield at that time was engaged in the 
inanufacture of a soda fountain extract similar to ‘“‘Coca- 
Cola:” that he purchased some of that extract from May- 
held for several months before he left Atlanta, and con- 
tinued to purchase it after Mayfield went to Birming- 
ham. (Rec., 1299). In speaking of the receptacles in 
which the syrup was shipped, he said (Rec., 1299): 


“The syrup came to us in little kegs,—possibly 
five gallon kegs. I think they were painted red,— 
that 1s mv recollection.” 


P. B. McGRAW, a bottler at Gadsden,"Ala., savs lje 
has been bottling “Koke” ever since 1900 (Rec., 1313), 
andl wnat (Uxee,, Illa: 


“The syrup would come to me about 28 gallons, 
and up as high as 40 and 42 gallons, in a barrel. 
The barrels were painted red,” 


Cex VER, abottier at Newnan, Ga. Says that 
he began to bottle “Koke” “along in 1900 and some- 
thing,—it has been a good while ago,’ —and that (Rec., 


1406): 


“The syrup came to nie in kegs, or half barrels, 
I de not know which now. The containers of all 
the colas | cwer-recerved werered,.”’ 
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J. W. MAYFIELD, son of J. C. Mayfield (Rec., 
Ges) 2 


“T went to Birmingham in 1898 or ‘99, I was in 
the syrup business then, making ‘Koke, ‘Celery- 
‘Cola,’ *Pepsi-Nola, and in the bottling business. I 
helped my father in that business. I did practically 
all the bottling, after I learned how, and did a lot 
of mixing, painted the kegs, and acted as shipping 
clerk. J pawmted the kegs xed.” 


OLIVER PRINCE (Rec., 1319): 


“T worked for J. C. Mayfield about 1903 and ‘4, 
washing bottles, painting kegs,’ etc. “That was at 
South 20th St., in Birmingham. / painted the kegs 
med.” 


G. W. FREEMAN (Rec., 1327): 


“I knew J. C. Mayfield pretty well—that was: 
1903,—2, “3 and °4,—right along there. * * * I 
knew him on the South side, —2Oth St., right by the 
A. B. & A. depot. My place of business was just 
across the street from him. * * * — I had occasion 
to go across to his place of business a good deal,— 
I was over there frequently. * * * I saw some bar- 
rels and kegs over there. It seems to me they were 
painted red.” 


— 


Mins. (iL. BDWARDS (ieewelsce-7 )- 


“Tknew J.C. Mayneld. Vhetirst bottle of Koke 
that I sold I bought from him in 1903, in East 
Thomas. At that time he was here in Birmingham. 
I had a little grocers: sioresmitin drinks and fruits 
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at thattimesat Kast thomas, about Semiles trom 
Birmingham. Mr. Mayfield’s place of business was 
on Morris Ave., between 20th and 21st at that time. 
*** T went down to Mr. Mayfield’s place of busi- 
ness a number of times. They had lots of little red 
kegs around there.” 


Peo jOsk Pi (Rec, 3302') - 


“T first knew Mr. Mayfield in 1900 at Birming- 
ham. He was manufacturing soft drinks, and ship- 
pine Lopate ~*~ i had occasion to go to Mr. 
Mayfield’s place of business frequently * * * owing 
to the large amount of business we had with Mr. 
Mavfield in the delivery of what was known as car 
lots, consisting of one hundred packages, of "Hop 
Ale,—delivering it, and, later, collecting on it. * * * 
I noticed a good many receptacles sitting around in 
his place of business when I was in there. His pack- 
ages were painted red. * * * Mr. Mayfield con- 
tinued manufacturing and selling that product 
‘Koke’ during the time that I knew him,—from 1900 
to 1907, when the brewery went out of commission.” 


Veale We OUD (Kee, 1308). 


“I knew J. C. Mayfield—first knew him the lat- 
ter part of 1905 down here on Morris Ave., Bir- 
mingham, Ala. He was engaged in the bottling 
business at that time, manufacturing ‘Koke’ and 
different drinks. * * * 1 went into the place where 
he was making this stuff,—into his factory down 
on Morris Ave. / saw the syrup in barrels painted 
Fede in 1908 and 190971 ran asseda fountain 
in the Hippodrome skating rink on Third Ave. 
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‘Koke’ was the only cola drink I dispensed. *** It 
came to me in little red barrels ——5 and 10 gallon 
barrels. Thcy were painted red.” 


CHAI E Sa BUR LOR Reel 5252 pir 


“He [J. C. Mayfield] was in business then [ 1906- 
7 | om aris aves between 2 leteande2 Zidane 


Birmingham. I have been to his place of business 
frequently. I have seen him put up his syrup,— 
seen him have little kegs sitting around there, /ittle 
red kegs.” 


HD WOM COMEI Y SINco al357 \. 


“T know J. C. Mayfield. I knew him here in Bir- 
mingham. * ** J was with him in 1908 in business, 
in his employ in 1908. [I was what you could call, 
I reckon, a general man around the plant, in the 
shipping department, filling orders, and one thing 
and another,—bottling. Mr. Mayfield was making 
Several different diitike.” “""Seicacmipned cyvitp 
out to the trade. He shipped it in bottles and also 
in kegs. The keys were yencrally painted red.” 


A. F. WATKINS (Rec., 1377): 


“IT knew Mr. Mavfield,—first met him right here 
in the City of Biriningham. He was engaged in the 
bottling business,—manufacturing syrups. * * * | 
was over to his place of business quite a good deal. 
I saw barrels, kegs, and stuff of that kind. They 
cere pated red.” 
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2 


PRACTICALLY ALL THE OTHER COLA SYRUPS ARE MAR- 
KETED IN BARRELS PAINTED THE SAME COLOR AS PLAIN- 
TIFF’S AND DEFENDANTS’ BARRELS. 


(a).—Testimony of Defendants’ Witnesses. 


LEE HAGAN, of the Hagan & Dodd Co., Atlanta, 
manufacturers of “Ko-Nut” and “Afri-Cola” (Rec., 


W299) : 


The barrels and kegs we ship our product in are 
painted red. I believe we have always used _ red 
paint. We had to paint them some color, and that 
is about as cheap a paint as you can buy. It is the 
most durable and attractive.” 


JOlMINID Viel Cun inanuigeminer ot ~ lletclier s 
Cola,” Nashville (Rec., 1090-1, 1098) : 


“In shipping my syrup, we ship it in barrels and 
keos liteyeare ustially red. * * * Weepaint our 
barrels that color because, in the first place, it is 
cheaper, I reckon, and, in the second place, the color 
of the barrels that nearly all syrups are sold in,— 
red barrels,—all syrups I have seen on the market, 
except ‘Gay-Ola. I think probably they had to 
change their barrels’ color on account of some court 
decision. (Rec., 1090-1091).*** TI would not know 
a Coca-Cola “barrel by the red color. I did not 
know that the Coca-Cola Co. specifically had a pat- 
ent or trade-mark on the color of their barrels. I 
never had heard of it. I buy the cheapest paint I 
Camecet) (ivees 1073). 
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ADAM DIEHL, of Diehl & Lord, bottlers of soft 
drinks and manufacturers of “Star Cola,” Nashville 


(Rec., 1084, 1088) : 


“We have shipped syrups in red barrels. When 
we were doing all of our own painting we painted 
them red because red paint was the cheapest. We 
get ‘Digestol’ and other drinks— Jersey Creme,’ and 
things like that—frequently in red barrels. I would 
know a ‘Coca-Cola’ barrel by the Aead—they have 
a large paper label that they paste on the head of a 
barrel—but I would not know a ‘Coca-Cola’ barrel 
by its color. ** * If there was mo /abel on the bar- 
rel, I could not tell the ‘Coca-Cola’ barrel from any 
other barrel. (Rec., 1084). * * * Red paint was less 
expensive than any other kind, that was our ex- 
Waser = 8 ine panmer toldl ms Vien red manne 
was the cheapest at the time.” (Rec., 1088). 


J. M. WARREN, president of the Warren Paint & 
Color Co., Nashville (Rec., 1166-9) : 


“IT have sold paint to the Koke Companies, * * * 
I have sold them red barrel paint. This paint I sold 
them has no regular name, only it is a standard red, 
universally used by all concerns who have use for 
paint on barrels and packages of that sort. It is 
the cheapest paint you can buy, because the ingre- 
dients that go to make it up are the cheapest,—red 
oxide of iron, and, of course, oil. That has been a 
standard paint ever since I can remember,—oh, 18 
years. That paint has been used mostly for painting 
barrels, and cooperage, and things of that kind. I 
sell it to all classes and trades,—any one that uses 
packages and barrels, we sell that paint to. I should 
judge 75 per cent of all paint that is used for bar- 
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rels is red, because it gives you more universal sat- 
isfaction and is cheaper paint. ‘There is a paint 
known as ‘Coca-Cola Red.’ ‘Coca-Cola Red’ is a very 
expensive red, used mostly, from my knowledge, in 
painting signs, bulletin boards, things like that. We 
have matched some paint called ‘Coca-Cola Red’ 
sold to the local sign men here in town doing sign 
work for the Coca-Cola Co. This ‘Coca-Cola Red’ 
is a more expensive paint than this other one, be- 
cause it is a very durable red, a brighter shade, and 
a special shade. There is no comparison at all be- 
tween the red paint I sell the Koke Companies com- 
pared with the color of ‘Coca-Cola Red.’ One is a 
very bright vermillion, and the other is a mineral 
paint; one is a manufactured article, and the other 
a mineral dug out of the ground. The high priced 

- ‘Coca-Cola Red’ is a manufactured and chemi- 
cal paint,—the color is made from chemicals. A 
barrel painted ‘Coca-Cola Red’ and another of the 
cheaper grade would look entirely different—you 
could distinguish them in a minute. ‘Coca-Cola Red,’ 
as I know it, is a very bright shade of vermillion, 
and the other is what we call ‘English Venetian 
Red,’—very much darker shade. * * * ‘Coca-Cola 
Red’ is a true shade and has a good rich tone to it, 
whereas the other has a muddy color. * * * The 
‘Coca-Cola’ people use on their barre/s the regular 
standard ‘English Venetian’ paint. They do not buy 
from us, but it is the same kind of red all manufac- 
turers use—they look alike, and [ could not tell the 
difference between them. They do not use ‘Coca- 
Cola Red’ on the barrels to my knowledge. [Com- 
pare, for instance, the color of Defendants’ Exhibits 
278 and 279, two Coca-Cola kegs, with the color of 
Plaintiff's Exhibit 17, an enameled metal sign board 
used in advertising “Coca-Cola.” | * * * Our repre- 
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senative called on the Central Koke Co. at Chatta- 
nooga and in the conversation told him what kind 
of paint we had, etc., and he bought five gallons to 
try. Nothing whatever was said about the shade, 
he just bought five gallons of our standard red bar- 
rel pait, and we sent it to him, and since that time 
have been getting the orders. The price was the 
reason he bought from us, probably. I think it was 
cheaper than the paint he had bought before.” 


W. M. POLLOCK, proprietor of the Nashville Bot- 
ding Works, Nashville, Tenn., and bottler of "Fletcher's 
Cola ORs, 119): 


“T have bottled other cola drinks. I have bottled 
‘Coca-Nola,’ *Rye-Ola,’ ‘Gay-Ola, *My-Ola,’ ‘Star- 
Cola,’ and bottled other drinks. * * * The color of 
the barrels I get the cola drinks in I am now bot- 
thing is red. I have gotten different cola drinks in 
red barrels. *‘Gay-Ola’ was in red barrels when we 
bottled it, if I am not mistaken. ‘Coca-Nola’ was in 
red barrels, I am quite sure. Diehl’s *Star-Cola’ 
is in red barrels. Almost all cola drinks J have bot- 
tled come in red barrels.” 


C. N. BAKER, bottler of soft drinks, Newman, Ga. 
(Rec., 1406-7) : 


“T could not name all the different colas I have 
bottled. * * * The containers of all the colas I have 
ever received were red. * * * The syrups for all 
these different drinks came in barrels and kegs. They 
metespatmted red.” 
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C.J. THORNTON, proprietorsof the Commer Drug 
store, Hattiesburg, Miss. : 


“T have sold ‘A fri-Cola,’ ‘Coca-Cola,’ ‘Dope,’ *Ko- 
Wit, Wtck-Ola’( Kec., 1759). *** “hese various 
cola syrups come in red barrels and kegs. I never 
got a syrup or an extract for a cola beverage that 
did mot come in a red barrel or keg.” (Rec., 1760). 


IDK O. SU LE Vagiiracticing physician andi retail 
druggist, Chattanooga (Rec., 1063): 


“The syrup for the different cola drinks come in 
just ordinary barrels, so far as I have noticed them, 
all painted red. I do not believe I could tell a *Coca- 
Cola’ barrel, by its color, 1f I did not see the /abel 
on the barrel. * * * I do not think I could distin- 
guish it, by its color, from the barrels in which other 
syrups have been shipped. [ do not think there is 
any difference in them.” 


Pe Sol ANE Y, proprietor of thetstae Fiore! and 
Bar, Chattanooga (Rec., 1004-5) : 


“T do not know as I could tell a ‘Coca-Cola’ barrel 
if [ saw it, because a great many other barrels are 
flieysamie color #2 * * Wre used to get Catawba wine 
i barrels painted red.” 


A. F. ENSINGER, bartender, Chattanooga (Rec., 
986) : 


“| Swould not know@a Coca-Cola barrémit I saw 
it, unless it was labeled. I used ‘Coca-Cola’ barrels 
for about five or six years, but I did not see any 
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difference in the barrel from that of any other bar- 
rel, wnless there 1s a label omit. * * * I could not 
tell any difference in the color.” 


F. M. BOGART, a drug clerk and soda dispenser, 
Chattanooga (Rec., 1070): 


“We serve ‘Coca-Cola,’ ‘Ko-Nut,’ ‘Afri-Cola’ and 
‘Mays-Ola.’ The syrups for the different drinks 
come in barrels. The color of the barrels is red. 
to * Ido not know as l-could tell 4a Coca-Galay 
barrel from the other barrels,—if I could not see 
the /abe! on it,—by its color.” 


WILLIAM F. DAVIS, president of the Davis-Fuston 
Drug Stores, Nashvilles( Ree leo): 


‘These different cola drinks we buy sometimes in 
barrel lots, some times in half barrels, and occa- 
sionally in five gallon containers. The color of the 
barrels the different drinks come in is a red,—muddy 
reddish color.” - 


PAUL E. WEBB, soda dispenser, United Cigar 
Stores, Nashville (Rec., 1119-20): 


“T have dispensed ‘Fletcher’s Cola’ ‘Diehl’s ‘Star- 
Cola,’ and some other names. I do not remember 
the names of them. I am dispensing now ‘Coca- 
Cola’ only. I have dispensed other cola drinks in 
addition to ‘Coca-Cola’ at various other places I 
have worked. * * * Other cola syrups come in red 
sarees, 7 
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J. C. PRICE, proprietor of a restaurant, but formerly 
a soda dispenser, Nashville (Rec., 1205-1207-8) : 


“There are many different brands of cola drinks 
I] have served. I could not call them all, I know a 
few: Aarowecolay |. Di Cola, “Koke, and 
‘Cola,’ ‘Gay-Ola,’ “Afri-Cola, * * * ‘Star-Cola,’ and 
(Cersis Cola, 100, ands@eea-Cola. (Rec, 1203). 
* * * These various cola drinks I have referred to 
most all came in red barrels. The Coca-Cola Co. 
had a barrel that was very close to it, the paint was. 
= Sedo notthimnk Weould tell the difference jist 
Ateapeletice:  iwec. 207-5), 


H. F. CRISLER, retail druggist, Jackson, Miss. (Rec., 
1430) : 


The only three syrups I have handled were ‘Ko- 
Nut, ‘Dope, and ‘Coca-Cola. They all came in 
red barrels.” 


HENRY BOERGER, proprietor of the Chattanooga 
Bottling Works, Chattanooga, Tenn. (Rec., 969) : 


“The color of the barrel the ‘"Gay-Ola’ syrup came 
tome in was red. I think the color of the barrel the 
‘Star-Cola’ syrup came to me in was red.”’ 


R. F. ZIMMERMAN, proprietor of the Union Bot- 
tling Works, Chattanooga, which bottles ‘’Tru-Cola”™ 
Cece ol). 


cece thcrcymnpe|. lint Cola |eimonn the wa- 
tional Syrup Co,, thenmwe bottle 11. Jt comes in a 
kind of reddish barrel,—supposed to be red, I think.” 


2 


BURTON JONES, a retail druggist, Chattanooga 
(Rec, iGo): 


“We get “Tru-Cola’ in a red barrel,—the syrup 
comes in red barrels.” 


C. P. EMBREY, a retail druggist, Chattanooga (Rec., 
1019-20) : 


“{The] cola syrups I have handled come in red 
barrels. * * * I could not tell a ‘Coca-Cola’ barrel 
if I saw it and did not see the label on the end of it, 
because they are all colored red, about the same 
thing.” 


J. M. WHEELER, a bartender, Chattanooga (Rec., 
Oe): 


“T would not know a“’€oca-Cola barrel I saw 
it, unless there was /ettering on it.” 


R. L. WAYMAN, a bartender, Chattanooga Rec., 
LONG 


“Tivour not knowea Coca-Cola baurel if | saw 
it. All I would go by would be the name on it.” 


R. K. SMITH, head dispenser at the United Cigar 
Stores Co., Nashville (Rec., 1190): 


“T could tell a ‘Coca-Cola’ barrel, if if was label- 
ed ‘Coca-Cola.’ * * * J have not seen the wagons 
delivering syrups to the soda fountains around 
town. It is not customary in this city for soda 
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fountain people to leave their empties sitting out 
on the sidewalk in front of their places.” 


M. J. COSTELLO, a bartender, Chattanooga (Rec., 
1000) : 


“I have not noticed barrels ot “Coca-Cola sit- 
ting on the sidewalk in front of soda stands around 
town.” 


(b).—Admissions of Plaintiff’s Witnesses. 


{FREDERIC CONWAY PIEACK, an ex-Pinkerton 
detective, employed by the Coca-Cola Co. to help work 
up this case (Rec., 2213-16): 


“Yes, sir, | have gone around investigating the 
barrels at different soda fountains to see what deal- 
ers were handling. You asked me how many differ- 
ent kinds of cola drinks I have discovered in barrels 
at the different soda fountains I have been to; why, 
‘Ko-Nut,’ and *My-Coca’ are the two principal ones 
—'X-QO,’ that is another one. I understand it is 
made in Baltimore, or some place in Virginia. * * * 
I am very familiar with the *Ko-Nut’ barrels and 
‘Koke’ barrels. * * * I notice all the barrels par- 
ticularly, but these are the most prominent ones. 
I have seen barrels in which ‘My-Coca,’ *Wise-Ola,’ 
and ‘Rye-Ola‘is shipped, and I was able to tell the 
difference between these various barrels and ‘Coca- 
Cola’ barrels because ‘Coca-Cola’ barrels were al- 
ways labeled ‘Coca-Cola’—great big labels on either 
end. (Rec., 2213). That is the only way I could tell 
the difference between them. * * * *‘Wise-Ola’ bar- 
rels and the barrels used by the Southern Koke Co. 
are the same color practically speaking, as the ‘Coca- 
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Cola’ barrels, and so are the ‘My-Coca’ barrels, but 
the ‘My-Coca’ barrels bear a great big label, almost 
as large as the ‘Coca-Cola’ labels. All I ever saw 
of themavere labeled ‘My-Coca.’ (Rec., 2214). * * * 
Yes, sir, I have seen ‘Koke’ barrels in railroad sta- 
tions. You ask if I recognized them right off as 
‘Koke’ barrels; * * * I could not tell whether they 
were ‘AKoke’ barrels or whether they were some other 
kind of syrup barrels. I recognized them as syrup 
barrels. ‘They looked like the standard syrup bar- 
els WSCUmOr canes. { Weee2Z2 15-2210) 


HMOKE SMITH LEIGH, a traveling salesman in the 
cmiplono! tlre Coca-ColanCo, (ecw 2235-6). 


“No, sir, I could not tell by looking at the barrel 
T thumped—the substitute barrel—what kind of 
barrel it was, because I do not recall that it had any 
label on it. You ask if it requires a label to dis- 
tinguish the barrels one from the other in my mind; 
well, if there is any doubt. You ask if there is ever 
any room for doubt, and if I ever ran across an oc- 
casion to doubt, except from seeing the /abels, or 
the absence of it; I see a lot of red barrels that do 
not have labels and I always doubt it right away. 
You ask if I could tell the difference in the barrels, 
except by the /abels on them; I generally know. The 
boys in the factory mark them with a black mark, 
and I sometimes distinguish them that way, but [ 
look to the label more than anything else. You ask 
if, aside from the marks and /abe/s, there is any way 
to distinguish one from the other; I do not know. 
* * * When in doubt it will be settled in my mind 
by the ‘Coca-Cola’ label. You ask if I can distin- 
guish the color of the ‘Coca-Cola’ barrel from all 
these other barrels; I did not say necessarily it could 
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beidone. * =~ Youusk it | could tell, jus@by look- 
ing at the barrel, without seemg the label; not to 
get right down to the point of distinguishing one 
from the other. * * * All these substitute barrels 
look just about alike, all I have seen or noticed. It 
igyprctiry Mand to tell one or those trommtieethens: | 
(Gxtcew 2235-2230). 


CVAUDE Wo HICK Riedie clerk, Ghamleston, 
West Virginia, but formerly a soda dispenser in Ocalla, 
Florida (Rec., 2062-3) : 


“The way I distinguish the ‘Coca-Cola’ barrels 
from those other barrels I mentioned is because 
tliey always dave! them. (Iec.,, 2062),5* * = lite 
only difference 1n my mind ‘between the barrels I 
have seen these other drinks I have mentioned come 
im, aud! the “Coca-Cola barrels, is that thes Coca- 
Cola’ barrels that came to the Post Office Drug Store 
were all /abeled—they had big labels on the head 
of the barrel. Why, yes, that was the only way | 
could tell the difference between the ‘Coca-Cola’ bar- 
rel and the barrels containing these other drinks.— 
they Were very similar,” (Rec., 2063). 


CHAR TES KINGSBURY (Rec; 466): 


“The way I distinguish a ‘Coca-Cola’ keg is that 
it has a great big name on tt.—‘Coca-Cola.’ No, I 
don’t know that I could distinguish it a any other 
cay, or that I could distinguish it by its color. * * * 
The reason why I know it when I see it is because 
it has ‘Coca-Cola’ on it.” 
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GEORGE J. MARTIN, traveling salesman for the 
Coca-Cola Co. (Rec., 344): 


“Ves, I have noticed the kinds of barrels that ‘Ko- 
Nut, ‘and ‘Afri-Cola’ are shipped in—in fact, it is 
just as near an imitation of the ‘Coca-Cola’ barrel 
as they could get, so far as I could see,—a red bar- 
rel, minus the label. Wes, | have seen other so- 
called cola beverages, or caffeine-containing soda 
fountain beverages, shipped in barrels of the same 
color as ‘Coca-Cola.’ ”’ 


jot REDDING Saetul dinesish, ilaiia, Ga ices 
480) : 


“Ves, sir, I have seen red barrels, other than ‘Co- 
ca-Cola’ barrels. I do not recollect where I have 
seen them, but I have seen red barrels, though.” 


ASA G. CANDLER, president of the Coca-Cola Co. 
‘Rec., 383-4): 


“Oh; veamiicrests a dnik calledeyiri-Cala” I 
have heard of it frequently. Yes, sir, I think I have 
seen t= —=iecnon | have, = == = Its sold in barrels 
Wielevemsury can, (Kec, so5)me ~ * Yes, sir, 
there is a ‘Ko-Nut,—that’s run by the same gang, 
thinness. Yes, ste l think that tossold in red 
barrels, too,—the only way I know. I see red bar- 
rels traveling around town * * * and they tell me it 
ioe wtri-Cola, “(Rec seas 
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SCHEDULE VII. 
The Soda Water Bottle. 
1 
Physical Exhibits. 


The best evidence that the size, color, shape, design 
and general appearance of the soda water bottles used 
by plaintiff for bottling the several beverages made 
from its syrup do not in any wise serve to identify or 
distinguish plaintiff's bottles from the bottles contain- 
ing the similar products of others, is the bottles them- 
selves in which the various brands of soda water are 
INanketed. See Dejend@iis li rhwaets 1, 2, 3° 0, 43 to 
59 inclusive, 169 to 2/3 inclusive, 275 to 223 inclusive: 
plaintiff's exhibits 153 to 160, inclusive, 187, 188 and 
ot; and plaintiff's rebuttal exhibits 68 to 77, inclusive. 
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Testimony of Defendants’ Witnesses. 


HENRY BOERGIER, president of the Chattanooga 
Bottling Works, Chattanooga (Rec., 967-8): 


“When I first bottled ‘Coca-Cola’ we used the 
Hutchinson stopper—that is a different shaped bot- 
tle—but for the last ten years we have been using 
the crown stopper bottle nearly altogether. The 
crown stoppered bottle we have been using 1s the 
same shaped bottle that other drinks are put up in. 


198 


= = ievould not know a hottleo: Coca-Cola am 
I saw it, by the color, shape or size, although some 
bottles are a different size from the ‘Coca-Cola’ 
bottle. * * * There are lots of other bottles that 
have the same shape as ‘Coca-Cola.’ ”’ 


LEE HAGAN, of Hagan & Dodd, manufacturers of 
Ko-Nut and Afri-Cola, Atlanta (Rec., 1297): 


“Prior to the time [ bottled ‘Ko-Nut,’ I bottled 
WDisie; that was put up m ithe old Hiitehenson 
stoppered bottle, before the crown bottle came in 
use. The crown bottle came in use about fourteen 
years ago, I think, here in Atlanta. A good many 
bottles have a special shape of their own, but the 
bottle used by the ‘Coca-Cola’ people at this time 
is very similar to the soda bottle used twenty-five 
years ago by all bottlers for bottling a general line 
of soda water.” 


JOHN D. FLETCHER, manufacturer of ‘“Fletcher’s 
Cola, Nashvalllen(incewan09) 3). 


“T do not think I ever saw a [cola] beverage not 
put up in a bottle of the same general appearance 
and size as the one in which ‘Coca-Cola’ is put up. 
Those bottles, the color and taste of the drink, are 
common to the trade.” 


(eC IeDONALD, a bartender Chattanooga (Rec, 
1068) : 


“l have never seen a colamdminkinot practically 
the same color as Coca-Cola and practically the same 
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taste, or that was not put up in a bottle of the same 
general design as the ‘Coca-Cola’ bottle.” 


A. W. STANLEY, proprietor Stag Hotel and Bar, 
Chattanooga (Rec., 1004) : 


‘These drinks were put up in bottles. They are 
all about the same, all black bottles. I cannot dis- 
tinguish a ‘Coca-Cola’ bottle from a bottle of these 
other cola drinks that J know of, unless I saw more 
than that—the name blown in the glass. * * * My 
recollection is that they are all about the same kind 
of bottle.” 


JOE QUINN, a bartender, Chattanooga (Rec., 991- 
ye 


“All the different drinks I have handled and 
know of have been bottled. The bottles all look the 
same. I do not know that I could tell one from the 
other. I could not distinguish a bottle of *‘Coca- 
Cola, without the crown on it.” 


TOM COLLINS, steward of the Eagles’ Club, Chat- 
tanooga (Rec., 988-9) : 


“Tf I saw a bottle of ‘Coca-Cola’ sitting on the 
counter, from the size of the bottle, the color, shape, 
and general appearance of the bottle, I could not 
tell whether or not it was a bottle of ‘Coca-Cola’ 
or a bottle containing some other cola beverage. 
‘The bottles look about the same to me,—that is, the 
‘Coca-Cola’ bottles and the cola bottles.” 
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A. F. ENSINGER, a bartender, Chattanooga (Rec., 


985) : 


“The bottles of the different soft drinks I handle, 
compared as to size, shape, general appearance, etc., 
with the bottles in which ‘Coca-Cola’ is put up, are 
all pretty much the same shaped bottle and color. 
* «> T would not know a bottle of ‘Coca-Cola’ by 
its size, shape, color, or its general appearance, un- 
less I saw the name on it. The majority of bottles 
are all pretty much the same size, shape, and color, 
and I could not distinguish them wialess [ had seen 
the-mame.” 


EK. W. FREEMAN, a bartender, Chattanooga Ue. 
974-6) : 


“T would not know a bottle of ‘Coca-Cola’ by its 
size, shape, and general appearance, wiless it had 
‘Coca-Cola’ blown in it, or something like that. (Rec. 
974). * * * J] have never seen a cola beverage that 
was not the same general color as ‘Coca-Cola.’ ‘They 
generally taste about alike to me, and are put up in 
the same general style of bottle, color and all.” 


.N. WHEELER, a bartender, Chattanooga (Rec., 


972): 


‘The size, shape, and general appearance, etc., 
of the bottles that these other cola beverages are put 
up in, compared with the ‘Coca-Cola’ bottle, are 
wor, much the same things @ace, 970). * * * JI 
would not know a bottle of ‘Coca-Cola’ if I saw it, 
and did not see the name of ‘Coca-Cola’ on the side 
of the bottic. It is pretty much the same bottle as 
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the other cola drinks—the same shape—and, if you 
do not see the lettering on it, 1 do not suppose you 
Conlcitellmtive ditterence. “)* ~ Ihe size, shape and 
general appearance of the ‘Koke’ bottle used com- 
pare pretty much the same with those used generally 
ithe trade for other cola beverages. (Rec, 972). 


Meee Os | BETO abaricnccime Hattanoogan( hee, 
1000) : 


“All cola drinks I have known of have been put 
up in bottles. The shape, size, and general design 
and appearance of the bottles of these other cola 
drinks, compared with the bottles of ‘Coca-Cola’ 
are very much alike,—there ts very little difference 
meany otethem. * ~ - 1 could Mot distineuch ea 
bottle of ‘Coca-Cola’ from these other drinks, uwn- 
less I saw the crown, or name blown in the side of 
the bottle.” 


W. FF. SPRICKLAND, a bartender, Chattanooga 
(Rec., 1048-9) : 


“These drinks are put up in bottles. The general 
size, shape, and appearance of the “Maud Muller’ 
bottle and this Ziminerman stuff I spoke of, as 
compared to the size, shape, and general appearance 
of ‘Coca-Cola’ bottles, all look about alike—some 
times the bottlers would blow their names around 
trtstop. (ec, 1048) * ~ Some oisthe bottles 
have a name in them, like ‘Chattanooga Bottling 
Company, but you have to get up close to read them. 
Oiiey are all te same sizeand*™ ** locklikea Coca- 
Cola’ bottle. ‘The ‘Coca-Cola’ bottle has ‘Coca-Cola 
Bottling Company on it. I believe it is on the bot- 
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tom, ‘Trade-\ark Registered’ or something like 
that—great big ‘Coca’ and another ‘C’, and the rest 
of the letters small.” 


LUKE POGUE, a bartender, Patten Hotel bar, Chat- 
tanooga (Rec., 1060-1): 


“The name ‘Coca-Cola’ is on the ‘Coca-Cola’ bot- 
tle. Some of the others have names on the bottles 
and some do not. There is no way for our custom- 
ers to know, when they come and ask for a ‘dope,’ 
the drink they are getting without it is ‘Coca-Cola.’ 
‘Coca-Cola’ uses their own bottles, and these other 
coke companies—most of them use bottles they pick 
up, almost all of them, and you might get a case 
with a dozen different names on the bottles.” 


W. F. BOYLIN., president of the American Label 
Works, Nashville (Rec., 1075-6): 


“T do not think I have seen cola beverages put 
in anything except six and seven ounce split bottles. 
Most all I have ever noticed are dark brown bottles.” 


i Be@ Ol heen tetall staccmm@nantanoosa (Reco 
997) : 


“These cola drinks all pretty much the same thing 
as ‘Coca-Cola, all in dark bottles, and all look alike. 
* * * ‘They are dark bottles pretty near the same 
size, and pretty near the same as the ‘Coca-Cola’ bot- 
less 


CHARLES W. BURTON, a lunchroom proprietor, 
formerly a bar tender, Birmingham (Rec., 1324): 
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“The bottles of these different cold drinks have a 
similarity—all about the same size, round—and I 
have seen them, as I say, in both clear and amber 
bottles, just one way and then another. In fact, I 
have seen mixed cases of bottles, the bottles being 
ms<edi im the case. 


H. L. FISHER, engaged in the wholesale liquor busi- 
ness, Birmingham (Rec., 1346): 


These cola drinks are all labeled—most of them 
have the name on the cap.” 


C. N. BAKER, a bottler, Newnan, Georgia (Rec., 
1407): 


“There is no difference in the bottles of these dif- 
ferent drinks, any way, except the name blown on 
them. 


3 
Admissions of Plaintiff’s Witnesses. 


CHARLES HOWARD CANDLER, vice-president 
and general manager of the Coca-Cola Co. (Rec., 396) : 


“The Coca-Cola Co. first began to make bottling 
syrup in 1898, and that is when ‘Coca-Cola’ first be- 
gan to be bottled.” 


ims iINGH schiencetcetimcmon the @oca-Cola Co, 
in charge of working up the facts in this case (Rec., 
2136, 2130-2, 2140-1): 
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“Sure, [know a ‘Coca-Cola’ bottle when I see it. 
No, itis not a distinctive bottle. No,it is not distinc- 
tive. No, ‘Coca-Cola’ hasn't a distinctive bottle,— 
not in its present form. It 1s distinctive in as much 
as it has the trademark ‘Coca-Cola’ blown in script 
in some part of the bottle, and that is the thing that 
distinguishes it from all the other bottles on the mar- 
ket—not all the bottles, there are somte bottles that 
bottles that have a different size and shape. Rec., 
2136). * * * It [‘Chero-Cola’] is about the same 
color as these other drinks, and is put up in bottles 
almost identical in size with the ‘Coca-Cola’ bottles, 
and has a cap on it about the same size as the ‘Coca- 
Cola’ cap, and just at a casual glance would look 
about like a bottle of ‘Coca-Cola. (Rec., 2130). 
* * %* T Delieve that ‘Chero-Cola’ bottles habitually 
have a /abe/ on them. ‘The label is a bright yellow 
with the name ‘Chero-Cola’ on there in red. (Rec., 
2131). [Same color cheme as defendants’ bottle 
label. See defendants cxhiaé 123|.*** All oi the 
other cola drinks I have known of all have about the 
same color, and are put up in about the same kind 
of bottle, and have pretty much the same general 
taste.”’ (Rec., 2132). I am acquainted with the size, 
shape and general appearance of the bottles in which 
‘Coca-Cola’ is bottled and sold 1 nAtlanta, Georgia. 
I believe it is a six and one-half ounce white bottle. 
I do not remember to have seen cola drinks served 
in bottles of any other shape besides that. Amber 
bottles are used by some of the bottlers of *Coca- 
@ala upiim the northwest territom, * = ~ | believe 
the bottlers of these various cola drinks use various 
sized bottles. You ask if I have ever noticed any of 
these cola drinks offered to a customer in bottles 
which differed in size, shape, and general appearance 
from Coca-Cola bottles: ] never particularly noticed 
that. (Rec., 2140). * * * You ask if there is any 
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way of telling, from the size, shape, color, design, 
and general appearance of the bottle, whether or not 
it contains ‘Coca-Cola,’ or one of these fourteen or 
fifteen drinks which I have mentioned; the licensed 
bottlers of ‘Coca-Cola’ always use the trade-marked 
‘Coca-Cola’ bottles, and that is the way J distin- 
guish those from the other drinks.” 


GEORGE H, WILKINS, private detective from the 
office of Edward S. Rogers, Esq., Chicago (Rec., 887, 
888, 885) : 


“You ask if I don't know that the bottle marked 
plaintiff's exhibit No. 187, [a bottle of ‘Koke’] 
is about the same size and shape bottle that 1s used 
gencrally in the trade, in the soft drink business, for 
nearly every kind of carbonated soft drink that is 
on the market; well, no, I could not testify as to that. 
I don’t know what bottles they have used. Until I 
work on a case I do not pay much attention to the 
exact type and size of bottles. But I know these bot- 
tles, ‘Coca-Cola’ and ‘Koke,' are about the same as 
a great many bottles I have seen that do not contain 
(Onc. Cola andi iWoke” “(Rec 63/) = * = Most o1 
the soft drinks I got at Fort Worth, Dallas, and New 
Orleans were in this general style of bottle, but I do 
not know them as being ‘Coca-Cola’ bottles. It is a 
bottle similar to this bottle, E.rhibit No. 187. ..J do 
not believe | could tell, from the shape of the bottle, 
conat was Wi ak KRec., 888) * * * Of course, I do 
not know of my own knowledge who bottled these 
products [ Plaintiffs exhibits 187,188,189, and 191], 
only by [the] labels on the bottles.” Rec., 885). 


GEORGE J. MARTIN, a traveling salesman in the 
empiey of the Coca-Cola Co, (Rec., 345)e 
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“Yes, I have drunk ‘Koke’. Q. You could tell 
right off it was not ‘Coca-Cola’, couldn’t you? A. 
Well, of course; | cot it out of a Kore motie. = = = 
If he had given it to me, and / haden’t seen the label 
on it, [ don't know what I would have thought.” 


C. J. HOGAN, a Pinkerton detective employed by 
the Coca-Cola Co. to get up evidence in this case: 


“We have produced all the ‘Koke’ that was of- 
fered us for ‘Coca-Cola’. You say you take it for 
granted that we were wot deceived when we got it; 
why,sure not. * ** Sure we knew what it was when 
we got it.” Rec., 649-650). 


B. J. GILLON, another Pinkerton detective employed 
by the Coca-Cola Co. to help work up the facts in this 
case: 


“In each place we went to we called first for a 
glass of ‘Coca-Cola’ and they served us out of the 
bottle—they poured it out of the bottle into the glass 
—and we drank froim' the glass. They gave us a 
drink which we drank in each instance. When we 
drank the drink, we asked for a bottle of that drink 
under some circumstances, and under other circum- 
stances we did not ask for it. In each instance I saw 
the drink which was served to us, in the bottle in 
which it was served, and, in those cases where we 
got the drink in a glass, I knew what the bottle con- 
tained before I drank the stuff, so I was not deceived 
at any time by what I drank. In each instance where 
I ordered a drink and got it in a glass, and followed 
it up by an order of a bottle, in each such instance 
I saw that it was a bottle of “Koke’ that had been 
served me in the glass before I ordered it; and, in 
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each instance where I| failed to order a bottle to take 
away with me, / was satisfied it was ‘Coca-Cola.’ ”’ 
(Rec., 661-662). 


I. B. DRAWLEY, one of plaintiff's spotters (Rec., 


BSL )s 


“We went to two stores of the Nashville Drug Co. 
and at both of them they served bottled ‘Coca-Cola.’ 
I knew it was bottled ‘Coca-Cola’ because it had 
‘Coca-Cola’ on the crown. I recognized it right off 
as ‘Coca-Cola.’ ” 


C. C. ROSS, another of plaintiff's spotters (Rec., 


2174-6) : 


“You ask how I know that the bottles which we 
got at the three drug stores mentioned were bottled 
‘Coca-Cola’: well, they were labeled ‘Coca-Cola,’ and 
had Crowns on them,—‘ Coca-Cola,” and‘ Coca-Cola’ 
was blown into the bottles. Yes, sir, I have seen 
bottles containing other cola drinks. You ask what 
cola drinks; well, I have seen a great many cola 
drinks—I have seen several of them, for instance, 
‘Chero-Cola, *My-Coca,’ ‘Parafait,) *Chas.-Cola,’ 
‘Rivo-Cola.’ I could study up some more, but that is 
all I can think of right now. * * * No, I cannot dis- 
tinguish ‘Coca-Cola’ from the bottles in which these 
other drinks [are bottled]. I cannot tell it by the 
Gok, * = “Sie they put out sarsaparilias im) ‘Coca- 
Cola’ bottles I do not expect I could tell it by looking 
dimiemmclvec., 217421752176) = = Moueack 11 the 
‘Coca-Cola’ bottles are uniform; in some places they 
use a bottle like that (indicating a flint bottle( and 
in some places they use a dark bottle or brown bot- 
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tle. * * * In Nashville, I believe, it is a brown bottle. 
‘hen, there is a kind of blue bottle, some of them 
have in some places.” 


NORVILLE N. LEAVER, manufacturer of “Orin- 
Cals, St Woe, Mio CRee 2057). 


“Some ‘Coca-Cola’ has blue glass bottles,—green 
glass, rather,—and it is a little bit smaller on the top 
tham mine, = ~ Ine expertence tere to alia 
dozen styles on the market in the City of St. Louis.” 
Gice 2057), 


SAMUEL C. DOBBS, vice-president and sales man- 
ager of the Coca-Cola Co. (Rec., 323-4): 


“T have seen ‘Coca-Cola’ bottled in eight ounce 
BbOvulkes: andi cevenoumee botlecm cacy Wenen 
originally started the bottles held about eight ounces, 
but they have been gradually eliminated,—we have 
been gradually climinating that. We had lots to 
learn when we started the bottling business. For 
the past several years the ‘Coca-Cola’ bottles have 
all been tending toward that particular shape. Oh, 
there have been differences in the past, yes, and it 
is still sold in bottles of different shapes. Some of 
the bottling plants are using the amber bottles, but 
the proportion of them is small, and it is a thing we 
have objected to and are rapidly getting cleaned out. 
* * * Tt was not in 1911,—I think it was later,—I 
don’t recollect now,—but there was a meeting of the 
bottlers held here in Atlanta to adopt a uniform bot- 
tle. * * * The reason we wanted a uniform bottle 
was to protect ourselves against infringements. 
There would never have been any necessity to adopt 
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a uniform bottle if they had all been uniform before 
that.”’ 


A. B. FREEMAN, manager of the Coca-Cola Bot- 
(ling Co., New Orleans, La. (Rec., 642-5): 


“Mr. Hirsch asked me, as I understood the ques- 
tion, if plaintiff's exhibit 111 * ** was a ‘Coca-Cola’ 
bottle. I replied that it was, * * * as used by us. 
n( Ree, O42) ame to tie time oF the 1911 con- 
‘vention that bottle had not been adopted. You ask 
if I did not testify in the ‘Glee-Nol’ case that a bottle 
of that general shape and make had been generally 
used for various drinks, and that I, myself, had bot- 
tled ‘Grapine’ in such a bottle, and you say that you 
showed me a bottle, if [ recollect; I could not have 
testified that positively, Mr. Dart, because that par- 
ticular bottle was a result of this conference between 
the bottlers and the Coca-Cola Co. that you refer to 
—that bottle was not in existence before-hand. Yes, 
sir, it is true that a bottle bearing the label ‘Coca- 
Cola’ had been generally used by our bottling com- 
pany, anterior to the convention of bottlers which I 
speak of in 1911, for bottling other drinks than 
‘Coca-Cola,’ but not that particular bottle, because 
that particular form and shape of bottle was adopted 
by that convention, * * * You say you showed me a 
bottle of ‘Grapine’ during the ‘G/ee-Nol’ trial, bottled 
in a bottle exactly like this, and ask me if I do not 
remember it; I do not recollect that particular bot- 
tle. I donot say that you did not,—there were quite 
a number of bottles shown me for identification. 
* * * “Crapine is about the same shade of color as 
sarsaparilla and ‘Coca-Cola’ * * * it has about the 
same general appearance and color Anterior to this 
convention of bottlers that I speak of, the *Coca- 
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Cola’ bottle had the trade-mark blown in all over the 
bottle in various positions—that 1s, there was no 
particular place where they blew in the name ‘Coca- 
Cola. The trade-mark itself was uniform, buz it 
was not uniformly blown in the same place on every 
bottle, (Ree, 644), * * Yes sirp you exibinedea 
number of bottles to me and [ recognized them as 
various types of ‘Coca-Cola’ bottles that were used 
prior to the adoption of the standard bottle.” Rec., 


645). 


@ 


.C. LUPTON, manager of the Coca-Cola Bottling 


Dallas, Texas Rec., 786-7): 


“You ask if the bottle which you hold in your 
hand, plaintiff's cvxhibit 154, is a ‘Coca-Cola’ bottle; 
NO, Sif, tat 1S 2 sOdamvaversbot ec. 

“OQ. Then, what you meant was—when you an- 
swered my previous question about ‘Brew’ being in 
‘Coca-Cola’ bottles—you meant in a bottle which 
contained the trade-mark blown on the shoulder of 
the bottle? A. That is right, Judge. 

“You say that nobody would mistake the bottle 
which you hold in your hand (exhibit 153) for a 
‘Coca-Cola’ bottle; well, Judge, some people, you 
know, could be mistaken in it,—it is the size of the 
‘Coca-Cola’ bottle, but it has not the trade-mark. 
No, sir, the bottle you hold in your hand is not like 
a ‘Coca-Cola’ bottle except for the fact that the word 
‘Coca-Cola’ is not blown on the shoulder. No, sir, 
it 1s not like a ‘Coca-Cola’ bottle. You ask how it 
differs from a ‘Coca-Cola’ bottle—well, Judge, it is 
a little bit taller, it is built a little different from 
‘Coca-Cola’ bottles. You ask me, then, how it is 
that [ say people would nustake this exhibit No. 153 
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for a ‘Coca-Cola’ bottle; well, they hold the same, 
Judge, they hold the same amount. 

“OQ. Lasked you why you swore that that bottle, 
No. 153, not being a ‘Coca-Cola’ bottle, could ever 
be mistaken for a ‘Coca-Cola’ bottle; why did you 
swear that? A. Well, Judge, they could be mis- 
taken, according to my judgement, because the 
C-C § Oi it, they worldiiake that for a Coca-Colat 
bottle,—could do it, couldn't they ? 

“You ask who would; I say, anybody drinking it, 
it is about the shape of the ‘Coca-Cola’ bottle. I be- 
lieve, Judge, that anybody looking at that bottle, No. 
153, would be liable to take it for a ‘Coca-Cola bottle. 

‘©. In other words, it would take an expert like 
you—A. No. 

“O. To pick out a‘Coca-Cola’ bottle from one of 
the soda water bottles? A. Ses, itis hard, Judge, 
it is hard, no doubt about that. 

“OQ. About as hard a task as sorting out black- 
eyed peas one from another? A. I did not say 
black-eyed peas, but it 1s a hard job.” (Rec., 786- 
737). 


ZuZ 


SCHEDULE VIII. 
The Dispensing Bottle. 


J. A. HODGE, manager of the Illinois Glass Co., 
ition eNace( Reem lo0-6 


“Defendants exhibit 223 1s a stock bottle that we 
carry in stock. It is not a special design made for 
any particular concern; it is what we call a machine 
nade dispensing bottle,—the only form of the kind 
we have. We had never sold that to the Coca-Cola 
Co. We sold the Jersey Creme Co., in Fort Worth, 
and Hughes Bros., in Dallas, A. M. Brown in Dallas, 
and sold to the various decorators for stock pack- 
ages. Some of the decorations that have been on 
there were: “l'rue-Cola, for Hughes Bros. ; “Koke,’ 
for the Koke Co. ;*Howel’s Orange Juice’ and ‘Grape 
Juice’ for the Jersey Creme Co. That is the cheapest 
thing we have. I have sold some of these bottles to 
the Koke Co. of Texas. I have a copy here of our 
invoice—the only one we ever entered—one bill 
which went forward from the house on June 16, 
1913. Defendants’ cxlibit 224 is a carbon copy of 
the bill sent over at the time the shipment was made. 
** * Defendants’ exhibit 225 is the bottle we sold 
the Koke Company of Texas. There is a mark on 
the bottle showing it 1s an automatic machine made 
bottle,—the peculiar mark at the end of the glass 
where it is cut off. The automatic machine makes 
that mark on every bottle, and no other kind of bot- 
(lenis that kindioi anaemia se "ide | therep- 
resentative of the Koke Company of Texas] told me 
he was getting up this company and was going to use 
a bottle. * * * He did not tell me anything about any 
particular design,—yjust the cheapest thing we had, 
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—and this, as a matter of fact, is the cheapest. We 
formerly made this bottle by hand, and it ran as 
high as $18.00 a gross, and then, when we made it 
by machine—machine made bottle—it took off 33 1-3 
per cent in price. * * * ‘I'he other styles are more 
expensive than this; they are made by hand.” 


}. C. MAYFIELD, Sr., president of the Koke Com- 
pany Of America ( Reeamie so ) : 


“’The dispensing bottle marked defendant's exhibit 
173 is a sample of the dispensing bottle purchased by 
us and used by the Koke Companies,—that was fur- 
nished dealers. I did not pick out the design of dis- 
pensing bottle——just sent them,—that is, the local 
representative of the Illinois Glass Works here,— 
gave him my label and told him I wanted a dispens- 
ing bottle, one of their stock dispensing bottles, and 
wanted my ‘Koke’ on there, and that is the bottle 
they shipped me. That is the cheapest bottle they 
had.” 


See Ue lle associated wit the Lintscaler Live 
Drug Co., Chattanooga, but formerly drug clerk at the 
Miller Pharmacy, Chattanooga (Rec., 1052-3): 


“At the Miller Pharmacy the syrups for the dif- 
ferent drinks they had were kept in dispensing bot- 
flesstanks <n) pump jars, * * * They s|the dis 
pensing bottles] were of the same shape, and they 
were labelled so we would know them one from the 
other.” (Rec., 1052-1053). 


GEORGE H. WILKINS, the private detective from 
the office of Edward S. Rogers, Esq., in referring to one 
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of defendants’ dispensing bottles which he saw in the 
office of J. H. Van Winkle, the manager of the Koke 
Company of Vexas; caida hecena7 2) 


“T saw a bottle standing on Mr. VanWinkle’s desk 
which was the ordinary type of dispensing bottle 
commonly used at soda fountains. * * * On the face 
of the bottle, blown in on the lable, was the word, 


‘KOKE,—K-O-K-E.’” 


There is no evidence the other way. 
The only testimony plaintiff has produced with respect 
to dispensing bottles at all, is as follows: 


SAMUEL C. DOBBS (Ree.. 319-20) : 


“The Coca-Cola Company furnishes dispensing 
bottles, a sample of one of which is shown by Ex- 
hibit 59.” 
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SCHEDULE IX. 
The Label. 


‘The only evidence plaintiff has offered to substantiate 
its oft repeated assertion that its bottle label is distin- 
live, is the testimony of Samuel C. Dobbs, its vice-presi- 
diemt,as follows (Kec., 322)5 


“Exhibit 61 and 62 are labels used on ‘Coca-Cola’ 
bottles. This particular form has been in use since 
1907. Previous to that time we used a label similar 
in shape, but read in color.” 


J. C. MAYFIELD, Sr.. president oi the Koke Com- 
pany of America, says (Rec., 1628): 


“We have had various sizes and kinds of labels, 
but have not adopted any particular size or shape.” 


Specimens of a few of the several different kinds of 
labels the defendants have used are shown by the fol- 
lowing exhibits (The first colunm shows the number of 
the exhibit; the second, what the exhibit is, and the third 
the page of the record where it 1s identified) : 


1 
Defts’. Ex. 79.....Shipping tag ., 1622 
Ietts. Ex, 11902. Noke™ Barrel label . 1627 
Defts’. Ex. 120......"Koke” Barrel Label .. 1627 
Detts. ix. IZ). Koke Jus abel. uaeteies , 1627 


Defis ix, 122-5. Woke” . 1627 
“Koke” Bottle Label (Diamond shape. 
with “Koke” in red, on yellow back- 

Defts.. Ex 123... ground) . . Rec., 1627 
“Koke” Shipping “Tag for Barrels and 


Defts’. Ex. 1124... Vee eS ce se eee eS Rec., 1627 
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“Koke” Bottle Label (Diamond shape, 
with word “Koke” in blue, on light 


Detisemix 125. blae ‘Gaelepee wii) eter ccuincaceccsne cee Rec., 1628 
“Koke” Bottle Label (Same as Defts’. 

Detts’. Ex 59.35) Hix 125) ee Rec wa lost 

Defts’. Ex. 158...Sticker for attaching to INVOICES cece Rec., 1632 

Detts. Ex. 65-2 Done Bottle babel. eee Rec., 1633 
“Koke” Bottle Label (used in Shreve- 

Détts= Ex, I8l...... DOttemlC a2): Perret or 75 22 Sere nna ee eee Rec., 1700 


Defendants also stencil the word **Koke”’ and “Dope” 
on their barrels and kegs. 


Of all these different kinds of labels, the only one that 
plaintiff has had the face to complain of as in any wise 
resembling any of its labels, is the blue bottle label 
inarked Defendants’ Exhibit 125 (also shown as_ De- 
fendants’ Exhibit 59), which is said to resemble the label 
sometimes (but by no means generally) used on the bot- 
tles containing the aerated beverage made from plaintiff's 
syrup. If defendants had deliberately set out to fradu- 
lently imitate plaintiff's labels so as to enable their goods 
Lo be passed off for plaintiff's goods, it 1s ‘passing strange 
that they would have ‘“fradulently imitated” only the bot- 
tle labels and not any of the other labels on any of the 
other packages. ‘The fact that all of defendants’ other 
labels are strikingly different from the corresponding 
iabels used by plaintiff is a strong circumstance tending 
lo negative an intent to fradulently imitate plaintiff’s 
labels. 


Plaintiff's rebuttal exhibits 5, 6 and 9 to the testimony 
of W. F. Boylin (Rec., 144-5), are catalogs, and pages 
from catalogs, of the American Label Works, Nashville, 
Tenn., showing numerous speciments of bottle labels 
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used generally in the trade by all soft drink bottlers. It 
will be observed from the specimens of labels here shown 
that the size, shape, color, design and wording around 


the periphery of plaintiff's bottle label—namely, “Bottled 
under authority of ,’—are all features which are old in 


the art and common to the trade, and afford no indication 
whatever as to maker. The trade name of the product 
shown conspicuously in the center of the label, together 
with the name of the concern under whose authority it 1s 
bottles, are the only indications of origin to which an in- 
tending purchaser, exercising ordinary care to ascertain 
what he was getting, would be justified in looking. (See 
also defendants’ (?) exhibit 24, the Murfreesboro 
‘“Koke™ label, Rec., pp. 2007-16-20-29-30; and defend- 
ants’ exhibit 30, the Houppert & Smyly “Dope” label, 
Rec., 1394: and defendants’ exhibit 5, the “Star-Cola” 
label). 


The particular blue bottle label about which so much 
has been said, does resemble the corresponding bottle 
label used by plaintiff in certain respects. It is about the 
same size and shape, and the color scheme is substantially 
the same. It has the same wording around the border, 
namely, Bottled under authority of the,’ and the signa- 
ture of “HW. MfcCarfy Wroore. Pt..” is printed in 
the place where the signature of “Asa G. Candler,” 
P. I., “is printed on plaintiff's label. But defen- 
dants’ label plainly states that the article to which 
it is attached is “Bottled under the authority of 
the Koke Company of ‘Texas, Dallas, Texas,” in one in- 
stance, and, in the other, that it is “Bottled under au- 
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thority of the Southern Koke Company, Limited, New 
Orleans, La.” It bears the signature of “W. McCarty 
Moore, and not that of ‘Asa G. Candler,” and the two 
signatures have no resemblance. ‘The most prominent 
feature of both labels is the name of the product boldly 
displayed in the center. Plaintiff's bear the words “Coca- 
Cola” in large type, while defendants’ bears the word 
“Koke™ in type equally large and conspicuous. No one 
in the exercise of the slightest care to ascertain what he 
was getting could possibly be misled as to the source of 
the goods to which defendants’ label was attached. He 
would see at a glance that it was “Koke’’ and not “Coca- 
Cola,” and that it was “bottled under authority of the 
Koke Company of Texas, at Dallas, Texas,” or “under 
the authority of the Southern Koke Company, Limited, 
at New Orleans.,”’ and not under the authority of the 
“Coca-Cola Coinpany, Atlanta, Ga.’ There is no evi- 
dence that this label has, in fact, ever deceived anybody, 
and as its use has been discarded, there is no probability 
that it ever will. It was used only by two bottlers,—one 
in New Orleans and the other in Dallas, T’exas,—for a 
period of about five or six months in 1913. Its use was 
wholly discontinued upon instructions from J. C. May- 
field, Sr., many months before this suit was brought, and 
a yellow and red label, having no similarity to plaintiff's 
label, was thereupon adopted and has since been used in 
its stead. No sort of complaint is made as to the new 
label. 


See the testimony of J. C. Mayfield, Sr., (Rec., 1634- 
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emi bermudez( kee, 1499) ohm, & YVillaimss 
(Rec., 1549); W. McCarty Moore, (Rec., 1743-8). 


Paintitf has introduced five bottles (Plaintiff's Ex- 
lubits 157 to 160, inclusive), having attached to them a 


biue Koke™ bottle label, (Defendants Eaiyint 125), 
which plaintiff's detective, Sam Friend, says he pur- 
chased at Payne's Soft Drink Stand in Dallas, Texas at 
O20 a> nn, cepteimber Ot 1914 (Rec., 849), the day 
before he gave his testimony in this case (Rec., 682). If 
these bottles were bona fide purchases, actually made at 
the time Friend says he bought them, that would not 
disprove tie iact that the Wseot this labelmn as discon- 
tinued generally pursuant to defendants’ instructions. 
All it would prove would be that in the isolated instances 
thus shown, a few of them were used by defendants’ bot- 
tler in Dallas, Texas, on or about September 10th, 1914, 
without the knowledge or consent of the defendants, and 
against their instructions. 


It will be observed that all five of the bottles which 
Friend has produced have plain tin crowns, without any 
name or decoration of any kind whatevcr. The paper 
labels are the only things on the bottles to indicate what 
they contain. Friend also produced two other bottles 


(Plaintiff's Exhibit 154 and 155, which he says he pur- 
chased at the store of A. Conti, 2510 Elm Street, Dallas, 


Texas, fifteen minutes before he bought the five other 
bottles above referred to. These two bottles have the 
regular decorated “Koke’ crown, and no paper labels at 
all. (See Exhibits referred to). This makes it plain 
that the Dallas bottler probably had run short of the 
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regular decorated “Koke” crowns, and that, in the emerg- 
ency, as a temporary expedient, he had affixed the paper 
labels to the bottles for which he had no decorated 
crowns, in order to have something on them to indicate 
what they contained. 


But, as a matter of fact, it is exceedingly doubtful 
whether the five bottles mentioned really represent bona 
fide purchases. [riend says they were purchased by him 
at 8:30 a. n., September 10th, 1914, (Rec., 849), the day 
before he gave his testimony (Rec., 682), and yet when 
they were unwrapped in the presence of the commissioner 
on September 11th, 1914, it was discovered that they 
were wrapped in a newspaper bearing date of May 10th, 
1914. (Rec., 853). Friend says he was stopping at the 
Adolphus Hotel in Dallas at the time, and admits that the 
Adolphus does not leave old newspapers lying around in 
the rooms of its guests; that he did not send for any 
paper with which to wrap up these bottles; and that if 
this newspaper was in the Adolphus Hotel, it was not in 
his rooney (@keew ces). lle winall, saicethat Hy 2B: 
Pierce, plaintiff's chief detective, furnished the paper. 
Pierce was also stopping at the Adolphus at the time. 
(Rec., 853). When Pierce later took the stand (Rec., 


2074), he offered no explanation whatever as to how 
these bottles, alleged to have been purchased the day be- 


fore, came to be wrapped in an Atlanta newspaper bear- 
ing a date four months previous. Friend admitted that 


“it was rather a clumsy hand” that put these labels on, 
and that “it looks like a botchy piece of work.” (Rec., 
852). He says that the labels “appear to have been put 
on clumsily, and the glue projects on the bottles outside 
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cpaimetabels. (ikec., S52)eeiteadmits that the labels 
fue sineared and rumpled. (Rec., 652), and then 
volunteers the information “that” I could not tell who 
puutiat label onp because Ididn t, (Rec; 852). 


These five bottles are the only ones plaintiff has pro- 
duced as evidence that any of defendants’ bottlers ever 
used the blue labels after defendants had ordered its use 
aiscontinued, although plaintiff's hordes of detectives 
have been for two years or more raking the country with 
a une tooth comb in search of evidence that would be 
damaging to defendants. (Rec., 2101). 


The circumstances showing how \W. McCarty Moore 
happened to get up the blue label are fully explained by 
Mir, Moore, (Rec., 1743, et seq.), and entirely exonerate 
the defendants from any charge of fraud. 


Zee 


SCREDULE X. 
The Crown. 
1 
Physical Exhibits. 


Defendants’ Exhibit 179 (Rec., 1642) is an envelope 
containing a large number of crowns that are in general 
use on the bottles, not only of the various brands of cola 
drinks, but of other kinds of soft drinks as well, such as 
sarsaparilla, root beer &c. Among the brands shown 
are, “Cola-Queen,’ ‘“‘Arrow-Cola,’ “Coca-Cola,” 
“Koke," “Celery-Cola,” “‘Candy-Cola,” “Cola,” “Cola- 
Nip,” “Rye-Ola,” ‘“Gay-Ola,” *Mint-Cola,’ ‘Luck-Ola,”’ 
“Peach-A-Ola,” “Pure-Cola,” “Sarsaparilla.” These 
crowns are all of the same color and design as plaintiff's 
crown,—that is, they have the name of the product 
printed in red, on a silver background, with a red ring 
around the circumference of the crown. his is perhaps 
the most generally used design of crown on the market. 
The crown manufacturers turn out these crowns by the 
millions, and sell them to every one who does not specify 
any particular design. Crowns of this same design, 
used on other cola products, will be found on the bottles 
filed as Defendants’ Exhibit 1, 2, 3, 4, 6, 43 to 54, in- 
clusive, 189 to 213, inclusive, and 215 to 223, inclusive, 
and on Plaintiff’s Rebuttal Exhibits 68 to 77, inclusive. 


‘There is not a word of testimony in the record to the 
effect that the color and design of plaintiff's crown is, 
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to any extent whatever, different from the color and de- 
sign of crowns used generally in the trade, or that it af- 
fords the slightest indication, either to the general public 
or to any one else, as to the origin or manufacture of the 
goods. 


2 


Admissions of Plaintiff’s Witnesses. 


J. W. HUGGINS, a “Coca-Cola” bottler, Murfrees- 
boro, Tenn., who formerly bottled a drink similar to 


“Coca-Cola” in bottles having thereon crowns (For 
specimen, see Plaintiff's Rebuttal Exhibit 101-2) exactly 
like the “‘Koke’ crowns used on defendants’ bottles. 


(Rec., 20-26-7) : 


“You asked why we had our ‘Koke’ crowns— 
those marked Plamtiff’s Rebuttal exhibits 101 and 
102,—printed in that color, and on that silver back- 
ground; why, just showy, I suppose, is why. We 
had othen crowns like that, red, on a silver back- 
ground, with a rec circle around them. * * * 

“OQ. Did you think anybody would mistake that 
crown for a ‘Coca-Cola’ crown? A. Not the read- 
ing of the crown. 

“OQ. Well, do you think the general appearance 
of the crown—anybody would mistake it? A. ‘The 
only resemblance between that and the ‘Coca-Cola’ 
crown is a little flourish on the lettering. 

“QO. And you think anybody could tell that right 
off? A. I think they could.” 


5. B. CHRISTY, the partner of J. W. Huggins (Rec., 
20-29-30) : 
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“T would not be able to tell you when we began 
to use the crown marked Plaintiff's Rebuttal Exhibit 
No. 101,—probably 1905. * * * At that time * * * 
a good many of them had crowns like those—I mean 
red, on a silver back ground. I suppose crowns like 
that, the red letters on a silver back ground, with a 
red ring around them, were i general use at that 
time [in 1905]. There was no objection to our using 
them at that time.” 


Hove) PIERCE, plaintn cmenen detectives izces 
2137): 


“CQ. Does the name ‘Dope,’ as it appears on the 
caps of defendants’ bottles, look like the name “Coca- 
Cola’!? A. Only the script or style of letters 
used) === 

“Q. Do you think you would mistake that name 
for the name ‘Coca-Cola’ on the crown of the bottle? 
A. ‘Not J, I would not. 

“OQ. Do you think anybody would? A. ‘They 
may, I do not know. 

“©. Do you think any rational being, anybody 
with common sense would? A. Ido not know. 
*“(Mr. Hirsch: I object to that. He don’t know 
what a rational being with common sense would do). 

“OQ. Would you mistake the [word] ‘Koke’ writ- 
ten in [script on the| caps on [of] defendants’ bot- 
tles, for the name ‘Coca-Cola’? A. No.” 


G. H. WILKINS, the detective in the employ of Ed- 
ward S. Rogers, Esq., Chicago (Rec., 883-7) : 


“When I bought these bottles I knew all the time 
by looking at the bottles that they were not ‘Coca- 
Cola,’—yes, sir, when I saw the bottle I did. Rec., 
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883). * * * When I saw the bottle I knew it was 
mot Goca-Cela. (Rec., 884). * * * You ask if I 
did not know that these bottles were not ‘Coca-Cola’ 
as soon as I looked at the bottles; in one case were 
wrapped up. Of course, I could not tell what they 
were when they were wrapped up, but as soon as I 
opened the bundle and saw the bottles, I knew they 
Melcenot ©OCa-Cola, | (Ries, Sao). ~~ * if tie 
hands it across, I would know that it was not Coca- 
Cola.’ You ask if I would know that as soon as I 
saw the crown; to the best of my knowledge it would 
not be ‘Coca-Cola’ with a ‘Koke’ crown. * * * No, 
I did not mean to tell you that that looks anything 
like ‘Coca-Cola’ to me, now, because I have handled 
too many of them. I do not believe it did look to 
me like ‘Coca-Cola’ the first time I saw it.” (Rec., 


886-887). 
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SCHEDULE XI. 


TH EMAR NS IOrRE Anis OME ONG d 
DECEPTIVELY RESEMBLE THE MARK “COCA- 
COLA, 


Coca-Cola Co. zs. Branhain, 216 Fed. 264; 

Coca-Cola Co. ws. Koke Co. of America, Cer- 
tificd Copies of Certain Opinions and De- 
crees, page 14; Appelle’s Brief, Appendix 4, 
page NOd I | Sees 


Admissions of Plaintiff’s Witnesses. 


J. W. HUGGINS, a “Coca-Cola” bottler, Murfrees- 
boro, Tenn., who formerly bottled a product which he 
labeled ‘*Koke” in the identical style of type as that used 
by defendants: 


“OQ. Mr. Huggins, did you consider that your 
trade-mark ‘Koke’ so nearly resembled the trade- 
mark ‘Coca-Cola’ as to be likely to cause confusion 
in trade, or to deceive purchasers? A. I do not 
think that there was but very little resemblance in 
the forming of the two words,—in the formation of 
the two names. 

“Q. Well, did you think there was amy resem- 
blance between them, in sound, appearance or sug- 
gestion? A. No, sir; not between ‘Coca-Cola and 
USO os 

“OQ. Youconsider them entirely different words? 
A. I consider them entirely different words. 

“Q. Not only in the appearance, but in the sound 
of themP A. Veseen. 


2a 


é 


. And wrtheir sgmiicamces A. Yes, swe.” 
@xec,, 2019-2020); 


See CHRIS | Wethe partner of | MW ueeins im the 
“Coca-Cola” bottling business at Murfreesboro, Tenn., 
and who was formerly the partner of Huggins when he 
bottled the product ““Koke”: 


“Q. Did you think you had a right to put this 
mame Koke “onmiltere. Ay lhe Government 
thought so. 

“Q. Didn't you know this name ‘Koke,’—any- 
body looking at it would right off think it was ‘Coca- 
Cala? A, No wm 

“OQ. Didn't you know that the appearance of 
that word, ‘Koke,’ as it is written on that label 
marked Defendants’ Exhibit No. 24, looks so much 
like ‘Coca-Cola’ that you cannot tell the difference? 
ie NO: 

“Q. You mean to say it looks different from 
‘Coca-Cola? A. Yes. 

“Q.You mean to say that any body can tell the 
difference right off? A. ‘Anybody that cold read, 
they could. 

But, as a matter of fact, however, it sounds 
just like the four syllable name ‘Coca-Cola, don’t it? 
a NG, 

“OQ. Do you think anybody could tell the differ- 
ence in sound between the word ‘Koke’ and the word 
iCoca-Coly 7s ies. Rec., 2030-2031) = * ©. 
Don't you know, Mr. Christy, that you adopted that 
name ‘Koke’ for the sole and only purpose of en- 
abling you to substitute your beverage for *Coca- 
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Cola,’ and pass it off to the public and fool them and 
make them think it was ‘Coca-Cola’? A. No, we 
did not try to fool them that it was ‘Coca-Cola,’ be- 
cause they knew it was not ‘Coca-Cola. Q. How 
did they know that it was not ‘Cola-Cola? A. We 
advertised it as ‘Koke.”’ (Rec., 2032-2033). 


H. B. PIERCE, the chief detective for the Coca-Cola 
Co. in charge of working up the facts in this case: 


“OQ. Does the name ‘Dope,’ as it appears on the 
caps of the defendants’ bottles, look like the name 
‘Coca-Cola’? A. Only the script or style of letter 
used. ** * QO. Do you think you would mistake 
that for the name ‘Coca-Cola’ on the crown of the 
bottle? A. NotI,/wouldnot. Q. Do you think 
anybody would? A. ‘They may; I do not know. 
Q. Do you think any rational being, anybody with 
common sense would? A. Ido not know. (Mr. 
Hirsch: I object to that. He don’t know what a 
rational being with common sense would do). Q. 
Would you mistake the [word] ‘Koke’ written in 
[script on the] caps on defendants’ bottles for the 
naine @eca-eol: A. No (Ree2137). 


GEORGE H. WILKINS, the private detective in the 
employ of Messrs Read & Rodgers, attorneys for the 
Coca-Cola Company, Chicago: 


“T purchased these green flint bottles, Exhibits 
Nos. 180, 181 and 182, in New Orleans. I took 
these bottles out with me after buying them because 
I wanted evidence that they were substituting and 
selling ‘Koke.” When I bought these bottles I knew 
all the time by looking at the bottles, that they were 
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( 
not ‘Coca-Cola.’ Yes, sir, when I saw the bottle I 
did. And in the case of the Comus, I did not see the 
bottle. The man wrapped it in a newspaper and 
handed it tome. No, I would not know whether it 
was a bottle of *Koke’ or Ginger-Beer if it was wrap- 
ped ina newspaper. When I saw the bottle I knew 
that it was not ‘Coca-Cola.’ In the places where I 
did see the bottle before purchasing same, or at the 
time of my purchase, I knew that it was not *Coca- 
Cola’ I was purchasing, that was why I wanted the 
botile, (Ree, 883-com >= Low ask 1f I did not 
know that these bottles were not ‘Coca-Cola’ as soon 
as I looked at the bottles; in one case they were 
wrapped up. Of course I could not tell what they 
were when they were wrapped up, but as soon as I 
opened the bundle and saw the bottles, [ knew they 
were not ‘Coca-Cola. *** You say that of course 
if he covers it one could not tell if it was a bottle or 
not; you mean tf I looked at it; 1f he handed it across 
I would know that it was not ‘Coca-Cola.’ You ask 
if I know that as soon as I saw the crown,; to the best 
of my knowledge it would not be ‘Coca-Cola’ with a 
Woke crown. ~*~ No, I do not mean to tell you 
that that looks anything like ‘Coca-Cola’ now, be- 
cause [ have handled too many of them. I do not be- 
lieve it did look like ‘Coca-Cola’ to me the first time 


Tsawit. (Rec., 886-887). 


FREDERICK CONWAY PEACE, an ex-Pinkerton 
detective in the employ of the Coca-Cola Company to 
work up the facts in this case: 


“You ask if I have seen the bottled ‘Koke’ or 
‘Dope’ put out by bottlers; ves, sir, but not in Dallas, 
I saw them down in Mississippi. Yes, sir; the crown 
was on them. Yes, sir; I have also seen the bottled 
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goods sold at various places with the name ‘Dope’ on 
the crown—it would not be anywhere else on the 
bottle. It was not blown in the glass, and zien the 
crown was pulled off and the consumer had got the 
bottle, ie could not tell what was in the bottle; it 
would not be labeled then. (Rec., 2216). 


‘GEORGE J. MARTIN, a traveling salesman for the 
Coca-Cola Company : 


“Yes Whave drank Keke ~@.  Yourcotladmtell 
right off it was not ‘Coca-Cola,’ couldn't you? A. 
Well, of course, I got it out of a ‘Koke’ bottle * * * 
If he had given it to me and I had not seen the label 
on it, I don’t know what I would have thought.” 
(Rec. 345). 


E. R. ALBRIGHT, a member of the firm of Albright 
& Wood, which operates two drug stores in Mobile, 
Alabama: | 


“J wanted the stuff [*Koke’] shipped without the 
labels, because I did not care for my customers to 
know that I was using the stuff at all; if they knew 
it, they might use it in and unfair way and say I was 
using it instead of ‘Coca-Cola.’ (Rec., 548). 


DAVE S. BAUER, a retail druggist, Mobile Ala.: 


“J had given instructions to my soda dispensers 
to make inquiry of purchasers who asked for ‘dope’ 
and ‘coke’ if they wanted ‘Coca-Cola... When they 
say ‘Give me just what we ask for,’ we say, ‘Well, 
we do not carry anything but Coca-Cola.” In a 
good many instances they said ‘Look here, I did not 


2a) 


come in here to be jollied. I came in here to get 
what I want.’ The dispensers would then say, ‘We 
just don't serve anything else but ‘Coca-Cola,’ and 
this card would be shown to the purchaser, and in a 
majority of cases the fellows would just tell what 
they wanted: The card referred to is the one 
marked plaintiff's cxhibit 100. Of course I watched 
this pretty close to see what effect it would have on 
my business, and visited my soda fountain more 
often than usual, and whenever I seen that card 
shown them, without one exception I heard the re- 
ply, ‘Say, I want Coca-Cola.” I did not know there 
was /wo drinks. J did not know there was another 
Ommbiectiat.” (Rec., 937). 


JOHN CAIN, a hired spotter for the Coca-Cola Com- 
pany: 


“The way I know they handled it [*Koke’] is be- 
cause Mr. Rausch told me that he handled it. He - 
told me that that day I went down there. He has 
got a bottle down there that you can see it—it 1s a 


syrup bottle, a bottle of syrup. It is syrup down 
there—' K-O-K-l?’—as big as life.”’....(Rec., 626). 


D,. P. ENGLISH, a retail druggist, Dallas, Texas: 


“They got this product *Koke’ to which I refer 
from the Koke Company in Dallas, Texas, in barrels 
colored red. There was very little difference be- 
tween their barrels and the Coca-Cola barrels—you 
know not notice it without examining the ‘Koke’ and 
sac’ [seeing] if the ‘Koke’ label was on the end.” 
Cee, 302): 
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CLARENCE J. HOGAN, a Pinkerton detective em- 
ployed by the Coca-Cola Company as a spotter: 


‘We have produced all the ‘Koke’ that was of- 
fered us for ‘Coca-Cola.’ You say you take it for 
grante dthat we were not deceived when we got it; 
why, sure not. WE were out hunting for it and 
when we got it we simply picked it up and took it 
out. Sure we knew what it was when we got it.” 
(Rec., 649-650). 


FRANK J. BOGNER, another Pinkerton detective 
employed by the Coca-Cola Company as a spotter: 


“Yes, sir, we produced all the ‘Koke’ we got 
in our search. We were employed to get that stuff 
if we could; we went out to see 1f they would sell us 
‘Koke’ for ‘Coca-Cola,’ and when we got it we wrap- 
ped it up and put the name of the party we got it 
from on it. We went to see if we would get a sub- 
stitute for ‘Coca-Cola’ or not, and when we got it 
we got what we were searching for, got the evidence 
against him. Of course, when those fellows gave 
us a bottle wrapped up we knew we had them.” 


(Rec., 653). 


B. J. GILLION, still another Pinkerton detective em- 
ployed by the Coca-Cola Co. as a spotter: 


‘‘In each place we went to we called first for a glass 
of ‘Coca-Cola,’ and they served us out of the bottle 
—they poured it out of the bottle into a glass, we 
drank from the glass * * * When we drank the 
drink we asked for a bottle of that drink under some 
circumstances and under other circumstances we did 
not ask for it. In each instance I saw the drink 
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which was served us in the bottle in which it was 
served, and in those cases where we got a drink in 
a glass, I knew what the bottle contained before I 
drank the stuff, so I was not deceived at any time by 
what I drank. In each instance where I ordered the 
drink and got it in a glass and followed it up by an 
order of a bottle, in each such instance I saw that it 
was a bottle of *Koke’ that had been served me ina 
glass before I ordered it; and in each instance where 
I failed to order a bottle to take away with me, I 
was satisfied it was ‘Coca-Cola’. (Rec., 661). 

In Coca-Cola Company ws. Branham, ct al, the 
record in which case was filed without objection as 
Defendants’ Exhibit 272 in this case, Walter Duc- 
kett, a witness for the Coca-Cola Company, in relat- 
ing the circumstance that a bottle of ‘Koke’ was 
handed to him by a certain retail dealer in soft 
drinks in response to his request for ‘Coca-Cola,’ 
said: “f went into Mr. Sexton’s store and asked for 
a bottle of ‘Coca-Cola,’ and they gave me a bottle of 
what looked to be ‘Coca-Cola,’ but I noticed on the 
label it was labeled ‘Koke.’” (Branham Rec., 46). 

And again, in explaining how he discovered it was 
“Koke’ and not “Coca-Cola,” he said: 

“T saw the ‘Koke’ label on the bottle, that is the 
way [ noticed it.” (Branham Rec., 47). 


E. D. SEXTON, a witness for the Coca-Cola Com- 
pany, said: 


‘The ‘Koke’ that I speak of * * * was labeled on 
top something similar to the ‘Coca-Cola,—the same 
kind of surroundings on it, but of course, it did not 
have the same printing on it.” (Branham Rec., 47). 
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I. S. WOODRUFF, a witness for the Coca-Cola 
Company explains that he rescued the cap of a ‘Koke’ 
bottle that had been served to him in response to his re- 
quest for ‘Coca-Cola,’ and thereby discovered that it was 
‘Koke’ and not ‘Coca-Cola’ that had been handed to him. 
Ehessaid: , 


“\We broke the balls and commenced to play, and 
he came back with two bottles like that (indicating ) 
and started the cap of one bottle for Mr. Duckett, 
and I walked over and took a key from my pocket 
and uncapped mine and put the cap in my pocket. 
The cap was printed ‘Koke.*’ (Branham Rec., 50). 


GEORGE VANCE, a witness for the Coca-Cola Com- 
pany was asked 1f he believed that the bottled beverage 
offered to him at the fair grounds in response to his re- 
quest for “Coca-Cola” was “Coca-Cola,” and he said: 


“No, sir, I would not testify to believing that I 
bought a Coca-Cola bottle by the bottle, or by the 
label, or by the general appearance of the bottle and 
ihe label ltrcmmidain cer o2 )y 


T. A. PENNY, a witness for the Coca-Cola Company 
swore: 


“T examined the stopper of the bottle marked Ex- 
hibit “A,” and state that the characters used in the 
word ‘Koke’ are not the same that are used in Coca- 
Cola.’ (Branham Rec., p. 38). 
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SCHEDULE XII. 


The Slang Expressions, “Coke,” “Dope,” Etc. 


The slang expressions “coke,” “dope,” “shot in the 
arm,” &c., as used by the public in asking for soft drinks, 
have not and could not have acquired a secondary mean- 
ing, indicating origin and distinguishing the character 
of drink which the words appropriately describe, when 
made by plaintiff, from the same kind of drink when 
made by others, because the words have no reference 
whatever to maker, but refer solely to the ingredients 
and chacteristics of the article itself. 


1 


Testimony of Defendants’ Witnesses. 


MAX BLOOMSTEIN, a retail druggist for 30 years, 
Nashville, Tenn. (Rece., 1145-7). 


“We handle ‘Coca-Cola, and Diehl & Lord's 
Star-Cola, and) Noke and Dope 1 ani about tlre 
fountain frequently, and can hear the words our 
customers use in asking for the different drinks 
they want.* * * Ihe words ‘coke and dope are 
used very largely, generally signifiying that they 
want any stimulating drink that hes caffeine in 
it.*** Generally it means just any of them. Any 
drink with caffeine—any stimulating drink—is 
called for by the name of ‘coke’ or ‘dope. When a 
customer comes in to our soda fountain and asks 
for a ‘coke’ or a ‘dope, right now he is served with 
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the ‘Koke’ or ‘Dope’ preparation made in Chatta- 
nooga. Before that was put on the market he was 
usually served with ‘Star-Cola,’ made by Diehl & 
Lord. \When a customer comes in and asks for a 
‘coke’ or a ‘dope’ and is served with Diehl & Lord’s 
‘Star-Cola, I surely consider that J am giving him 
what he asked for. I have heard these words ‘coke’ 
and ‘dope’ from five to ten years, I cannot state 
exactly. The words ‘coke’ and ‘dope’ mean to me 
any drink having caffeine or stimulant in them. I 
regard these names ‘coke’ and ‘dope’ as nicknames 
designating a class of drinks, rather than a specific 
drink. «I cannot say just exactly where that slang 
‘coke’ and ‘dope’ originated. I presume it originated 
because it just had the same effect. I have heard 
the word ‘dope,’ as applied to cocaine, to morphine, 
and heroin, herore Weever meard it apphedatonthe 
drink, quite a number of years ago. I have no way 
exactly of knowing how long. I have heard it ap- 
plied to the drinks, but ‘dope’ seems to me to be 
something that stimulates, or makes you feel a little 
better, or a little different, froni what you ordinarily 
did. It was originally applied to morphine and co- 
caine, because it temporarily rejuvenated a man, 
and I think it was applied to ‘Coca-Cola’ just after 
having been applied to the cocaine and morphine 
drugs, that is my dea. I have known, ever since I 
have known drinks, just what was in them. I do 
not know whether the ordinary layman who drinks 
them knows what is in them, but I have always 
known why they stimulate, and why they have that 
effect. ‘here is caffeine in them. Caffeine is re- 
ferred to by the public frequently as a ‘dope.’ ”’ 


JOHN R. PARDUE, soda dispenser, Nashville, 
Weave, : 
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“Some of the cola drinks we have are ‘Koke,’ 
‘Dope,’ and ‘Coca-Cola.’ Others I have dispensed 
since I have been dispensing soda water are ‘Star- 
Cola,’ ‘Fletcher's Cola,—I believe those are about 
the only ones. I have been dispensing soda water 
about ten years, I think. * * * Some customers 
called for ‘Coca-Cola,’ some for ‘dope’ and some for 
‘coke.. We have had a few calls for ‘shot-in-the 
aimee" ~ | Winemethes ask for coke or dope 
they want something of that class,—a cola drink. 
When a customer comes in and asks for a ‘coke’ or 
a ‘dope, I do not understand that he is making a 
specific or definite request on me for ‘Coca-Cola’ ex- 
clusively. I frequently go into soda fountains my- 
self and ask for cola drinks. I ask for them as 
‘coke’ or ‘dope’; it makes no difference to me as I get 
ameolarcdminkx (ec 1133-4) * * = Coke “amd dope 
is just a nickname applied to cola drinks. I suppose 
It arose something on the cocaine idea,—about co- 
caine being in the drinks,—in ‘I‘letcher’s Cola,’ 
‘Coca-Cola, and several other drinks. * * * I have 
heard that it was in all cola drinks; customers have 
said so at the fountain,—that there was cocaine in 
cola drinks, ‘Koke,’ and ‘Dope,’ or ‘Coca-Cola.’ I 
first heard the expressions ‘coke’ and ‘dope’ some 
ten or twelve years ago, I think. * * * The reason 
the nicknames arose was on account of the discus- 
sion as to the cocaine, that is my idea. * * * [have 
heard of cocaine in regard to ‘Coca-Cola’ and ‘Flet- 
caer s Cola rand allovthem. (Rec., liseo)y* * * 
They just said all Coca-Cola and dopes all had dope 
in it, and I heard that about ten years ago, and we 
fiaive discussed that ever since. (Ree i140), * * * 
I do not know how these names ‘coke’ and‘dope’ 
originated, except the discussions about cocaine. 


238 


ee Ve ave more ‘callemioi sjucte 1eOmbeer 
than for ‘Hires root beer.’ Like you go up to a bar 
and call for a beer, there don't every one go up toa 
bar and say give me a certain kind of beer, they 
just say they want a glass of beer. When people 
ask for ‘coke’ and ‘dope,’ they want a cola drink,— 
a stimulating drink, * * * Customers tell me it is 
all dope, is all | know about it,—and a dope will make 
you feel good, it will liven you up, it comes from 
stimulation. A ‘dope-fiend’ is a fellow that takes 
‘dope, —it is something that livens you up, makes 
you feel good,—it is a drug.” (Rec. 1143-4). 


A. S. JOSEPH, proprietor Woodward Bar, Birming- 
jnetins lel 


“During the time [ have been at that bar I have 
dispensed all the different colas,—too numerous for 
me to remember the different names. Some of 
them are ‘Chero-Cola,’ ‘Coca-Cola,’ ‘Nifti-Cola,’ 
‘Gay-Ola,’ and others. I do not know how many of 
these cola drinks are on the market here in Birm- 
ingham,—possibly 8 or 10. (Rec., 1331). * * * In 
asking for these different cola drinks some custo- 
mers specify what they want, and others do not. I 
hear the word ‘dope’ used very frequently. When 
they ask for a ‘dope’ I get them the first thing I put 
my hands on in the soft drink line. I am about the 
bar mwself six to eight hours a day, * * * I hear 
the customers ask for drinks they want. When a 
customer comes in and asks for a ‘dope,’ I do not 
consider that he has made a specific and definite re- 
quest on me for ‘Coca-Cola.’ The general impres- 
sion is that all these soft drinks along that line. 
whether designated by one name or the other, 1s all 


459) 


on the ‘dope’ order,—‘coke’ order ; some call it ‘dope’ 
and some call it ‘coke.’ “Dope’ means to me ordi- 
narily a narcotic. I have an idea why they call 
these drinks ‘dope. I think that the advertising 
that the public has got out of the newspapers at 
various times when these suits were brought kind 
of educated them along the lines of what they con- 
tain, or at least gave the impression that all these 
‘dope’ drinks contained some kind of ‘dope’ or ‘coke’ 
on the order of a narcotic, and they would come in 
and say, give me a dope, or a coke,” under 
the impression that they are going to get some per- 
centage of narcotic. * * * The general discussion 
among the consumers of these colas is that all cola 
(imnks contain some percentage Of marcotc. */* * 
It has been created in the mind of these people that 
it is the game to play, that there is a slight percent- 
age of narcotic in these drinks, and they cannot go 
up against morphine or cocaine, so they play the 
other. * * * The impression has been created, and 
still exists, that all cola beverages contain a per- 
COMAGES Ol MARCIE, ~ INS, Osis) ee 
When a man comes into my place of business and 
asks for a ‘dope’ or a ‘coke’ I give any soft drink; 
it does not make any difference, just the one I put 
my hand on. I do not consider ‘dope. and ‘coke’ 
names for lemon soda, strawberry soda, or any- 
thing; that is soda water, and they have an entirely 
different purpose. ‘That [the cola drink] comes un- 
\der a head of entirely different beverage from sar- 
saparilla and lemon soda. \What we give them when 
they ask for ‘coke’ or ‘dope’ depends upon what 
brand of goods we handle; we might have three or 
four <«iterent brands, sucli as ©hero-Cola, Coca- 


ee 
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Cola,’ ‘Nifty-Cola.. * * * That impression arose 
with regard to the impression about ‘Koke,’— 
‘KX -o-k-e’—thabt it had this’ narcotic mt, Wecause, 
when they speak of morphine or cocaine, they des- 
ignate it as ‘coke.’ ‘Coke’ would designate cocaine 
or morphine, and the impression is that “Koke’ has 
cocaine OF MOnpline init. ~ (Kec, 354). 


JOHN D PLE ICHER, manntacturer ot Mietehers 
Cola, “Nashwille) Denn (kee. lO 


“Customers ask for my product at the soda foun- 
tain as ‘cola, ‘coke’ and ‘dope.’ I have heard these 
words ‘coke’ and ‘dope,—I do not know that I 
could say that I have paid any very great attention 
to it, only in the past few years, probably. I do 
not know that I have paid particular attention to it, 
—since the last four or five or six or seven years, 
probably. It may have been longer than that, but I 
do not know. The word ‘dope’ means to me that 
they want a cahieime drinke, aa | Ihe worl coke 
means the same thing. If aman asked me to take 
a ‘dope with him, I would naturally think it was a 
caffeine drink, whether it was ‘Coca-Cola,’ ‘Gay- 
Ola, ‘Rye-Ola, my own drink, or some one else’s. 
I do not think the public would care what it was, 
whether one or the other, so they got a drink that 
satisfied their palate, and was strong enough in caf- 
feine to fee] it, you might say.” 


F. C. DORIDER, for 27 years in the confectionery 
and soda business, Nashville, Tenn. (Rec., 1195-7): 


“T have heard customers come in and ask for 
‘coke, or ‘dope. Well, if we had a customer that 
was drinking ‘Coca-Cola,’ we naturally gave him 
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‘Coca-Cola’ when he called for ‘dope. We had 
‘Celery-Cola, —and when they called for ‘dope’ and 
we knew they had been in the habit of drinking that, 
we gave them ‘Celery-Cola.’ \We gave them ‘Celery- 
Cola’ or ‘Cola-Ade, as a great many of them were 
in the habit of calling for ‘dope’ like they do right 
mows" My impression isslsiirstiesanmto buy 
that ‘Celery-Cola’ from him |[J. C. Mayfield] 12 or 
15 years ago, I cannot recall exactly. \We handled 
different kinds of cola,—’Cola-Ade, *Celery-Cola,’ 
‘Coca-Cola,’ and a good many of those colas, I can- 
not recall them. * * * [ was about the soda foun- 
tain frequently myself so | would hear the names 
people used in asking for the drinks. * * * I never 
heard of any kicks. Of course, the boy at the foun- 
tain is supposed to know what he is giving out to 
them; if they called for a ‘dope’ and he did not know 
what they wanted, he would ask. If any one came 
in and asked for ‘dope, I would ask him what he 
wanted. Some of the names they called for were 
‘Cola-Ade,—we sold a great deal of ‘Cola-Ade,’— 
we sold a great deal of Cola-Ade’ for a while,— 
‘Celery-Cola, ‘Coca-Cola, whatever cola we had. 
We had customers come in and ask for a ‘dope,’ and 
when I asked him what he wanted, he would reply 
that he wanted a ‘Cola-Ade,’—every day they done 
that. ‘Celery-Cola’ is what the most of them said 
teyewanted, ©( Rec, 1195-6). ** = \Vhen a eus- 
tomer would come in and ask for a ‘dope’ or a ‘coke,’ 
I do not consider that he had made a definite and 
specific request on nie for ‘Coca-Cola’ alone,—not 
unless we knew he was drinking it; [ mean a regular 
‘Coca-Cola’ drinker that I knew wanted ‘Coca-Cola.’ 
The word ‘dope’ means,—well, I suppose the cola 
people are suppose to give people the impression 
that they put cocaine in it, and I think the word 
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‘dope’ came from that; I don’t know whether the 
rest of them did or not, but I always thought they 
did. ‘The word ‘dope,’ as applied to soda fountain 
drinks means no particular drink. \We consider it 
applies to these different drinks, like ‘Cola-Ade,’— 
anything with the name cola to it. I think they 
have been serving ‘Star-Cola’ the last year or two 
at the ball park. Most everybody calls it ‘dope,,— 
‘Give me a “dope, boy, —I suppose they know what 
they are getting: I think there is something on the 
bottle to indicate what it is,—I never noticed the 
bottle carefully. I hear lots of the boys dispensing 
‘Star-Cola,’ calling ‘dope,—some say ‘Star-Cola’ 
and some say ‘dope,’ and different kinds of things. 
‘These words ‘dope’ and ‘coke’ are used in the trade 
to designate cola drinks as a class. I heard these 
words ‘coke’ and ‘dope’ fifteen or eighteen years ago, 
I reckon. I think during that time they have had 
the same meaning that they have now. If a cus- 
tomer fifteen or eighteen years ago would come into 
our soda fountain and ask for a ‘dope,’ if we did 
not know what he wanted, we would ask him what 
he wanted ; we consider to or three of them ‘dopes.’ "’ 


( Ree, 1126-97). 


C. PO OEMESNE YS, a retail “dimgeist, Chattanooga, 
Tenn @cemm 0-21)" 


“T dispense soft drinks at my soda fountain. I 
dispense cola drinks there. I dispense ‘Coca-Cola,’ 
and one named ‘Ko-Nut.’* * * There are so many, 
nearly everybody who opens his grip when he comes 
in has a cola syrup to sell, and, naturally, you would 
not remember all that comes around; there is a great 
many cola drinks on the market. (Rec., 1019). 
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*#%* * When customers call for ‘dope’ we give them 
the one we make the most money on. I do not re- 
gard the word ‘dope’ as a specific and definite re- 
quest for ‘Coca-Cola, exclusively; I regard it as a 
nickname for that class of drink. I have heard the 
word ‘dope,’ I will say, ten years, but during all that 
time it had the same meaning to me that I have just 
stated. ‘Dope’ at a soda fountain means a drink 
that exhilarates, like [a] caffeine drink, and ‘dope’ 
fat a prescription counter means some narcotic used 
in an abnormal way, or used in excess,—that is the 
way I look at it. The way 1 look at it, it has been 
in litigation that ‘Coca-Cola,’ or any of those dope 
products, are injurious to you, you see, and then 
people just got the idea that the drinking in excess 
would injure,—that is the way the public would 
think, whether it was true or not. * * * We do not 
handle ‘Hires root beer’: we have not for years. 
eeoeiiveiadcalls to; Elitesacot beer, “anc 
told them that we did not handle that, but handled 
Smith’s root beer. The customers would be satis- 
fied. They wanted a drink of that main general 


description. ‘The same situation applies to the cola 
drinks.” (Rec., 1020-1021). 


FF. M. BOGART, prescription clerk and soda dispen- 
ser, Chattanooga, ‘lenn.: (Rec., 1070-1): 


“Tam about the fountain frequently and can hear 
calls people make for the different drinks they 
want. We serve ‘Coca-Cola,’ ‘Ko-Nut,’ ‘Afri-Cola’ 
and ‘Mays-Ola.’ * * * In making known to me the 
different cola drinks they want, some say, ‘Give me 
a dope, ‘a shot-in-the-arm,’ ‘shoot me.’ I under- 
stand when they ask for those names they want 
some stimulating drink. I do not understand that 
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they have made a definite and specific request for 
‘Coca-Cola’ exclusively. I do not think these nick- 
names specify any certain brand of drink. We give 
them, when they call for these different names, just 
what we happen to have, ‘My-Ola,’ *Mays-Ola.’ * * * 
J have never had any of these cola drinks, other than 
‘Coca-Cola,’ rejected by a customer on the ground 
that it was not what he asked for, when served in 
response to aguequest for a dope, or a shot, on 
‘shoot me, or any thing of that kind. * * * When 
people call for ‘dope, ‘shoot me,’ or ‘shot-in-the- 
arm,’ I just imagine they want something to stim- 
ulate them,—dope.”’ 


E. A. SHARP, proprietor of the Terminal Pharmacy, 
flacksonville, Fla, (Rece., 1250-5): 


ac dispense ice-cream sodas, root beer, ‘Coca- 
Cola,’ “Dope, ‘Brain-Oil,’ ‘Gay-Ola,’ mes know 
about the line of stuff. We handled all those. We 
do not dispense ‘Gay-Ola’ right at the present time. 
* When a customer comes into our soda foun- 
tain and asks for a ‘dope’ or a ‘coke,’ I do not con- 
sider that he had made a definite and specific re- 
quest on me to serve him ‘Coca-Cola’ only. (Rec., 
750), ‘Dope wand Woke are similar tow Cocae 
Cola,’ because both contain about the same con- 
stituents,—caffeine. ‘That is the reason people call 
it ‘dope, —because it is a cola drink with caffeine. 
Before we handled ‘Koke’ and ‘Dope’ we used to 
handle a cola, and perhaps when a man wanted a 
“lope or a coke, we gave mim Iarain-Oil, or Coca- 
Cola, —anything we wanted, * * * If a man asks 
for ‘Coca-Cola he Swants @¢ea-Cola, andai tie asks 
for a ‘dope’ he means most anything in that line. 
(Reem 255 SS ilienrasimen came tm and asked 
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for a ‘dope or a ‘coke, we took it for granted he 
meant a cola drink; that that was a dope. (Rec., 
W254 ).* == ‘I ever thought coke ‘and ‘dope were 
nicknames for ‘Coca-Cola,—not necessarily. My 
estimation of the term its that it 1s a cola drink.” 
(Gieen 255): 


Reto Vii lheadmdisnticer of the United Cigar 
Stores, Nashville, Tenn. (Rec., 1187-1191): 


“We handle ‘Coca-Cola,’ that is the only one. We 
have people come into our fountain and ask for 
‘coke and ‘dope. If it should be a regular customer 
that | have been in the habit of serving at all times 
and know what he drinks, J give him ‘Coca-Cola,’ if 
that is what he drinks; otherwise, if he asks for 
‘cone or Cope, ask if hewvamts Coca-Col * * * 
I think that ‘dope’ would mean any kind of stimulat- 
ing drink, or caffeine, or such as that,—headache 
medicine,—or ‘Coca-Cola, as a lot of people call 
that meaning ‘Coca-Cola’ when they say ‘dope. T 
have known of ‘Fletcher's Cola’ and *Dope’: they 
are about the only two colas that I have seen. I 
have heard of more than that, I suppose, but not 
very much. If a customer came in and ask for a 
‘coke’ or a ‘dope, —I do not know anything he likes, 
and he has not been a regular customer,—why, I 
would give him the one [ made the most on. If I 
had a ‘dope, and he asked for ‘dope,’ I»would be 
giving him what he ts asking for. ‘Dope,’ in my 
opinion, does not exactly specify ‘Coca-Cola.’ | 
have people come mn and ask for ‘dope’ when they 
want ‘Capudine, or any headache medicine,—for 
Mmstance. Sromo-oclizer (vee WWS7), *ee* J 
do not know whether or not among our trade the 
fact that there are other cola syrups on the market 
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and dispensed at the soda fountains in Nashville, is 
well known. There is no doubt but that it is known 
among some people. We have regular trade and 
transient trade, also; more of a regular trade than 
what you would call transient. When they call 
there, as a rule, we know what they want. * * * J 
have not sold anything except the straight ‘Coca- 
Cola.. I have no other drinks similar to that one, 
and, as I said a while ago, people come in and ask 
for a ‘dope’ and a great many times they mean a 
headache beverage, something like that,—a caffeine 
drink, or something stimulating. * * * TI have gone 
into a near beer stand or saloon and got a glass of 
heer; I have asked for it as a glass oi ioany @ 
‘scuttle of suds, or something of that sort. I ex- 
pected to get whatever they were serving when I[ 
askeditior the oles, “Winec 1191); 


TH LEVER niandger Kaye N Pharmacy espa 
fanbure, 5. Co Recall 22520 aie 


“T dispense at my soda fountain a general line of 
drinks. I handle the ‘Dope’ and ‘Koke’ and Coca- 
Cola.” I know a number of others, ‘My-Cola,’ ‘Ko- 
Nut, ‘Rye-Ola,’ ‘Gibb’s Cola,—that is a new one, 
just became acquainted with yesterday. I have 
known of cola drinks ever since I have been in the 
drug businss,—about eight years. * * * Asa rule 
my customers come in and cal] for the drink they 
want, sometimes, and then at others they will come 
in and say, ‘Give me a drink’; sometimes they will 
say, ‘Give me my dope, and any kind of—making 
sort of an application for a drink without designat- 
ing just@what they wantemgnec, 1225 )nie 9 
have had them come in and point at the bottle of 
‘Capudine’ and say, ‘Give me my dope,’ or I have 
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had them point at ‘Bromo-Seltzer, ‘Celery-Caffeine’ 
or any of those headache salts, when they kind of 
establish themselves with a certain drink at the 
fountain, and in a good many instances when they 
come in they do not call it by its proper name, but, 
(Civeine wdase on my dope, (Rec, 1229). * * * 
IT had some ‘Ko-Nut’ on hand at one time, but that 
was before your drink ‘Koke’ and ‘Dope’ came out. 
Customers in asking for that drink ‘Ko-Nut’ called 
tor dope and | eave then Ko-Nut.. At the time 
I handled other cola drinks, I understood customers 
wanted a coca drink when they came in and asked 
for a ‘dope.’ I did not consider that it designated 
any particular cola drink, and very often I would 
ask them to designate the kind of drink they wanted. 
(keex, 2208 30). ** * When a customer came into 
my store and asked me for a ‘dope’ I did not con- 
sider that he had made a definite and specific re- 
quest on me to serve him with ‘Coca-Cola’ and noth- 
tncwelse. ice 1251) 


Piece eI a neta ciugeist, Dallas, Texas, 
(ce 176): 


“(do not renicmber wien the name coke got to 
be used. You hear it oftener the last few years than 
oUmmccdstamm( ince 1720)2" ~* “I ltere used to be 
a lot of talk about cocaine in ‘Coca-Cola, and people 
used to ask if 1t had cocaine in it, and that stuff.” 


NDAD EEL manmitacturer of “Star-Cola, Nash- 
ville, Tenn. (Rec., 1082-7): 


“We manufacture a cola drink, “Star-Cola.’ We 
have been putting out that drink about fifteen years. 
We make svrup for the making of the drink. We 
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sell it to soda fountains and bottlers,—advertised 
around tavim and allover tm United States, im the 
Bottler’s Gazette, and that 1s supposed to go to every 
bottler in the United States. Around in Nashville 
we have advertised it on bill boards, daily papers, 
progams, these slides in picture shows. ‘Star-Cola’ 
is sold at the baseball park exclusively. We have a 
large sign right opposite the grand stand, which 
shows ‘Diehl & Lord’s Star-Cola and Pepsin sold 
exclusively on these grounds’ We have ten 
or fifteen boys taking it through the audience, and 
they have it on their buckets, and printed across the 
face of their caps, and then the boys are all in- 
structed,—and which they do,—when they go sell- 
ing it [to call out] “Diehl & Lord's ice-cold ‘“‘Star- 
Cola” and “Pepsin” and ‘“Digestol,” "—the three 
drinks we sell there. We advertise also on the pro- 
gram. \e advertise our drinks as sold exclusively 
at the ball park; we make that our specialty in the 
advertising. Customers say, ‘Give me a dope,’ ‘two 
dopes,’ ‘a Pepsin Nut,’ or “Digestol,’ if there is four, 
—some call for ‘Star-Cola’ and some say ‘Give me a 
bottle o1 cola, “Wine they ask for “dope, “Star- 
Cola’ is served. ‘They know, when they ask for 
‘dope’ and are served ‘Star-Cola, that it is not Coca- 
Cola,’ by the boys calling ‘Diehl & Lord's Star Cola,’ 
by the advertising on the sign, too, and by the ad- 
vertisement I have put on the program that ‘Star- 
Coa’ is sold exclusively on the grounds. On the bot- 
tle is “Diehl & Lord's Star-Cola.. The crown has 
also ‘Star-Cola’ on it. The label is blown in the 
glass. When a customer asks for a ‘dope, I un- 
derstand that he wants any cola drink. I do not re- 
gard the name ‘dope’ as a specific and definite name 
for ‘Coca-Cola’ exclusively. I would take it from 
experience,—imy experience has been,—when they 
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call for ‘dope’ they want ours, or whatever we have 
got; when they want a cold drink, they will say give 
me a ‘dope’ or ‘coke, —some nickname of that kind. 
If a customer came into my place of business and 
asked for a ‘dope, I would understand he wanted a 
box of cola drinks. There are forty or fifty other 
cola drinks on the market today that I know of, I 
could not mention them all. | have known of cola 
drinks on the market, [ suppose, twenty-five years. 
(Rec., 1082-3-4). *** \Vhen I talk about “dope,’ 
or ‘coke, either, it usually refers to a cola drink with 
me, limdoes nor micantany special one. When I 
saw Woke or ope, it would iméan with me, as a 
bottler, if I was going to bottle the stuff and wanted 
call for *Koke Syrup; but the general public, when 
they are at the parks, for tnstance, they would call 
for ‘dope, that would mean they want a bottle of 
CO iagereard thenmeall) it coke windmciopes 
That is what they mean down there,—we only sell 
flace diiiks dnd: when they calijior coke or dope, 
Giemboy knows he aiedis a cola, drink.” ~ (ikec., 


1086-7). 


Tee Ondeien® president of the wineinean Label 
Monds, Nachiville, Tenn. (Rec, 107425): 


“\When | go into a soda fountain, or place where 
they sell bottled cola drinks, or soft drinks in bottles, 
qudeack tore dape, expect to ect acoladiml. 1t 
I want ‘Celery-Cola, I know I have got to ask for 
Cele, Calan weal coin andask tom aecoke, | 
expect to get any cola drink. I do not regard the 
names ‘coke’ and ‘dope’ as specific and definite nick- 
names for ‘Coca-Cola’ exclusively. I have heard 
these words ‘coke’ and ‘dope’ for ten, or twelve, or 
fourteen, years anyway,—fifteen years, I should 
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say. I regard them as nicknames for cola drinks 
as a class. = = = = @Ul to tie base Dallepanheneic ain 
the summer time there is no cola drinks sold there 
except Diehl & Lord's ‘Star-Cola.’ That is sold in 
bottles. J have heard them ask for it as ‘coke’ and 
‘dope. ** * ‘They always have signs out there, and 
have crowns on the bottles the boys bring out in the 
stand, with the name on it. When people ask for 
‘dope’ or ‘coke’ and are served with ‘Star-Cola,’ I 
think they know they are getting ‘Star-Cola. I 
have heard it asked for as ‘coke’ or ‘dope, —nearly 
always in calling for a drink out there, I say, ‘Give 
me a coke, or acola. I domorthink!) ani ceitimne 
‘Coca-Cola when they serve it to me. People in ask- 
ing for a drink at the ball park by the names ‘coke’ 
or ‘dope’ can tell they are getting ‘Star-Cola,’ and 
that it is not ‘Coca-Cola,’ by the crown on the bottles, 
and the advertising in the park that Diehl & Lord 
have exclusive rights there to sell Diehl’s’ Star- 
Cola... Diehl & Lord have their name blown in the 
bottle.” (Ree., 1074-5). 


PAUL E. 4WERBB, soda dispenser, Wanted Cigar 
Stores, Mashyille es) cn 


“T have dispensed ‘Fletcher's Cola,’ ‘Diehl's Star- 
Cola, and some other names. ** * Tam dispensing 
now ‘Coca-Cola’ only. I have dispensed other cola 
drinks in addition to ‘Coca-Cola’ at various other 
places I have worked. I have had customers come 
in and ask for drinks by other nicknames. Some 
oi tie nantes they asked Yommjeme|) coke, = <dlope, 
‘poison,’ ‘shot.’ When they came in and asked for 
drinks by those names, they wanted any kind of 
drink they could get,—any kind of cola drink,—it 
did not make any difference. I did not consider, 
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when they came in and asked for a ‘coke,’ a ‘dope,’ 
a ‘shot, ‘poison, any of those names, that they 
were making specific requests for ‘Coca-Cola’ and 
nothing else. I regard those names as nicknames 
common to the trade, referring to cola drinks as a 
Glees. eCkec 119) * * At the baseball park 
here at Nashville they serve ‘Diehl’s Star-Cola’ in 
bottles. They ask for “coke and they give them 
fiat It has vaeredmlabel on the bottle. Ihe bottle 
has a big label on the side of it. They ask for that 
by ‘dope’ and ‘coke. I never hear any one who asked 
for it by ‘dope or ‘coke’ reject it on the ground that 
it was not what they asked for. They mostly call 
for it by ‘dope’ and ‘coke, for it is advertised in 
the park. They have a large advertisement that 
says ‘Call for Diehl’s Star-Cola.. The boys carry- 
ing the containers they have for the bottles, they 
have labels all over the sides, ‘Diehl’s Star-Cola 
only.” The people who ask for ‘dope’ know they are 
eetmmo Star-Cola. (Rec, 20) *** Zelis hac! 
‘Coea-Cola’ and *Diehl’s Star-Cola.. When a man 
acskea tor Coca-Cola, I served iim Coca-Cola, aiid 
liv nan asked for dope | servéd him “Diehl"s Star- 
Cale wixce, 1121) * = Ihesesothter drmks, they 
aremseld in bottles, thamthew ask for as ‘coke or 
‘dope. They had great long names, and a person 
would not go to the trouble of calling for them, they 
would just call for a ‘coke’ or a ‘dope’ and get them. 
a Tt tte placésswivere 1 was and they served 
only ‘Coca-Cola, when people came in and asked 
for a coke or dope, | cae tren CocaeCola be- 
eawise itawas all | had.” (Rec., 1122). 


\BRANTS DARDEN, soda dispenser at Henry 
Skage’s, Stahlman Building, Nashville, Tenn. : 


Zoe 


“T have been a soda dispenser for about six years. 
Have dispensed a great many different kinds of 
drinks, I could not tell all of them. The cola drinks 
I have dispensed are ‘Fletcher's Cola, ‘Dope, “Coca- 
Cola, and others. [ carmot remember.” I have 
knmomarot these other cola drinks, otlier thammcoca- 
Cola,’ most ever since I have been in the business. 
I have had calls for drinks under the name of ‘dope’ 
and ‘coke’ at the soda fountains where I have 
worked. I have had customers come up and say, 
[Cowxemblls 4 Coke.” or Wanye me 2 clone. Il Inewe Ihave 
other names used. A lot of them will say, ‘Give me 
a shot-in-the-arm; and different thinks like that. I 
do not regard the words ‘coke’ and ‘dope’ as specific 
and definite nicknames for ‘Coca-Cola’ exclusively. 
When a customer comes into my soda fountain and 
asks for a ‘coke’ or a ‘dope, [do not understand that 
he has made a definite and specific rekuest on me 
for ‘Coca-Cola’ and nothing else. The word ‘dope’ 
means to me some cola drink, a drink of that order. 
In the places where | have worked and handled 
‘Fletcher's Cola,’ and other similar drinks, when a 
customer came into my establishment and asked me 
for a ‘dope,’ I served him ‘Fletcher's Cola’ at time 
when he asked for ‘dope. At the different foun- 
tains where I had other cola drinks than ‘Coca-Cola,’ 
and customers came in and asked for ‘dope,’ I gen- 
erally gave him what I made the most money on, 
when they call for a ‘dope’ or a ‘coke. I go out to 
the baseball park occasionally. *Star-Cola’ is sold 
our tere. Out there | havesteard@tiiem ‘call> tor 
‘dope,’ things like that, and that 1s what they gave 
me. I have heard them asked for it, ‘Give me a 
dope’—'three dopes—as many as they wanted, or 
‘Give me@arcola, “or 2 coke SG ce m7 5-4 
When they call for ‘coke’ or ‘dope, as I told you, I 
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would give them the first cola drink I came to, ac- 
cording to what I was handling at that time. \When 
they called for ‘coke’ or ‘dope’ I would give them 
some cola drink that we handled and was nearest to 
ime, and sometimes ‘Coca-Cola.’ * * * At Skaggs’ 
place we carry ‘Coca-Cola’ now, that is all; we do 
not carry “Fletcher's Cola” When they call for 
Mdope Or coke, Wevoive tinen “Coca-Cola. * * * 
“What the people Ww anted when they asked for ‘coke’ 
or ‘dope, I always thought they meant something 
on the cola drink line, some kind. ‘Fletcher's Cola’ 
is cheaper than ‘Coca-Cola. That is one reason 
why I served ‘Fletcher's Cola’ for ‘dope’ and ‘coke,’ 
and because its acola dpmik.” (Rec., 1126-7). 


PE. JOHNSON, soda dispenser, Nashville, Tenn. ; 


“\WWe dispense sodas of all different flavors. We 
dispense ‘Cola-Cola’ and a black syrup called ‘Dope.’ 
They used ‘Fletcher's Cola,’ and have used *Diehl's 
Star Cola. * * * \\When customers come into our 
(ote andeask Tor a Coke “or dope, awe serve 
them ‘coke’ or “dope.” When we handled ‘Fletcher's 
Cola’ and they asked for ‘coke’ or ‘dope, we served 
‘Fletcher's Cola,’ and when we were handling Diehl’s 
‘Star-Cola,’ we served Diehl’s. When I was serving 
these drinks in response to their requests, I con- 
sidered I was giving what they asked for. The 
name ‘coke’ or ‘dope’ means fifty, or a hundred, or 
more, drinks inaclass. They mean a class of drinks. 
I do not consider that when a man comes into our 
fountain and asks for a ‘coke’ or a ‘dope’ that he is 
making a definite and specific request on me for 
‘Coca-Cola’ exclusively. Some of the cola drinks I 
know of are: ‘Afri-Cola, ‘Gay-Ola,’ ‘Fletcher's 
Cola, *“Diehl’s Cola.” And I know there are a num- 
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ber of different ones on the market but I do not re- 
call their names. I have heard these names, ‘coke’ 
and ‘dope, applied to soda fountain drinks since I 
have been going around and calling for drinks my- 
self. * = *  Awthe bacelsalll paielere mnetie cimannet 
they serve ‘Pepsin’ and Diehl’s ‘Star-Cola’ and the 
other drinks that run in that class. Diehl’s Star- 
Cola’ and the other drinks that run in that class class. 
Diehl's “Star Cola’ 1s all that is advertised out there. 
The boys holler: ‘Star-Cola, Diehy’s Star-Cola! 
+ Vi tpeapie dsiowoOn scale ao Gone samincspall 
park, they get Diehl’s Cola. When they get Diehl’s 
Cola they know they are getting that because it is 
larelied, (kee, Weilez, rr Nine I sepent tere 
and a man came in and asked for a ‘coke’ or a ‘dope,’ 
I would not know what he wanted. There are so 
many so-called ‘cokes’ and ‘dopes’ on the market, 
and one specific ‘Coca-Cola,’ I would not know, I 
could not state positively what he night want, but 
I imagine, irom the adverm-ements, ete unat ie 
would call for ‘Coca-Cola’ if he wanted ‘Coca- 
Cola.’ ”’ 


.E. DUNN, a soda dispenser, Nashville, Tenn. : 


**Star-Cola’ is about the only cola drink I have 
ever dispensed to amount to anything, except ‘Coca- 
Cola.’ I have known of other colas on the market 
ever since I have been in the business, and that has 
been about seven years. Some of the other cola 
drinks | know of are Eleteien sa@ola  star-Cola, 
‘Matthew's Cola.’ We do have, and have had custo- 
mers at the other places, come into the soda fountain 
and ask for a ‘dope’ or a ‘coke.’ When I was dis- 
pensing ‘Star-Cola’ and they asked for ‘coke’ or a 
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‘dope,’ I would give them “Star-Cola,’ because it was 
the only one I had, and I considered that I was giv- 
ing them what they wanted, because they practically 
all knew what I had. I did not consider that he had 
made a specific and definite request for ‘Coca-Cola’ 
omly.= * ~  Ihewords coke and dope’ nieans, as 
applied to a soda fountain beverage, different kinds 
of drinks,—all this kind of stuff that is trying to 
imitate ‘Coca-Cola,—it refers to the ‘dope’ drinks 
asaclass. (Recyalls7-8-9). 


W. W. RANDOLPH, a soda dispenser, Nashville, 
Thenin. 2 


“Some of the cola drinks that we have dispensed 
are ‘Star-Cola,’ *Mi-Cola, “Pepsi-Cola, and I guess 
about a dozen others. * * * I have heard of about 
a dozen cola drinks on the market several years 
back,—as well as I can remember, about eight years, 
anyway. In asking for the cola drinks at our foun- 
tain, customers most all of the time call for ‘dope.’ 
When they call for ‘dope’ I give them any of those 
colamdrinks Ishappen to have at that time. * * * 
When customers come in and ask for a ‘coke’ or a 
‘dope, they want any of those colas, unless they 
specify one certain drink. I donot regard the words 
‘coke’ and ‘dope’ as specific and definite nicknames 
for ‘Coca-Cola’ exclusively. \When a customer came 
into our fountain, while I was dispensing there, and 
asked for a ‘coke’ or a ‘dope,’ I did not consider that 
he had made a specific and definite request on me for 
a ‘Coca-Cola’ only. ** * They dispense cola drinks 
at the baseball park. They serve Diehl & Lord's cola 
there,—that is served in bottles. They call for a 
‘dope’ or a ‘coke’ or just any of those names, in ask- 
ie Or it outinenre, and are served with this Iiehl 
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& Lord's cola there. I never heard any one object 
to it and say it is not what they wanted, when they 
were served with it ina Calliior a Coke sont ‘dope.’ 
* * * The word ‘coke’ or ‘dope’ is used for all 
these drinks. I use it to apply to these different 
drinks. I do not think they only mean ‘Coca-Cola’ 
when they ask for a dope.” If they call for a ‘dope,’ 
they do not mean ‘Coca-Cola,’ they mean any line 
of these drinks.” (Rec., 1160-1). 


15 ME SSO proprietor of lunch room and soda 
fountain, Nashville, Tenn. : 


“T dispense everything that they sell over a soda 
fountain, a general line of soda fountain drinks, 
and the different kinds of coca-cola and other cola 
syrups. I have dispensed ‘Gerst’s Cola,’ ‘Gay-Ola,’ 
‘Star-Cola, and now a new syrup,—cola drink,— 
put up by the Southern Fountain Supply Co., I do 
not remeniber what they call it. Customers calling 
for these cola drinks invariably ask for ‘dope.’ I 
have a good many customers who come in and ask 
for a ‘Coca-Cola,’ and some ask for ‘dope’ and some 
ask for ‘coke,’ and names like that. | give them, 
when they ask for ‘dope’ or ‘coke, either “Star- 
Cola’ ar ‘Gerst’s Cola,’ or some one of these cola 
syrups. I have given ‘Coca-Cola’ under the name 
of ‘dope’ and ‘coke.’ * * * When customers ask 
for ‘dope’ or coke, I understand it is any 
lind) of a cola drink, — mor a2 definite and 
specific request for ‘Coca-Cola’ exclusively. I 
aim now dispensing a cola syrup that is put up by 
the Southern Fountain Co. I do not remember what 
they call it; it is put up my Mr. Matthews, I be- 
lieve, * * * I call this cola syrup ‘dope.’ He sells 
it to me under that name. I understand ‘coke’ or 
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‘dope’ is attributable to any kind of cola drink * * * 
I have heard these words ‘coke’ and ‘dope’ applied 
to soda fountain beverages ever since I can remem- 
ber,—about fiftee nyears, something like that. I 
have been working in and around soda fountains 
for about that length of time. The greater part of 
the time I have had other cola syrups on the foun- 
tain as well as ‘Coca-Cola’ syrups. I never had a 
customer reject any of the other drinks, other than 
‘Coca-Cola,’ when they have asked for it as ‘coke’ 
or ‘dope’ and I served it to him in response to a re- 
quest for ‘coke’ or dope, on the ground that it was 
what he asked for. They serve ‘Star-Cola’ at the 
ball park exclusively, and have done so the last two 
or three seasons. ‘They ask for it as ‘dope,’ and they 
serve them ‘Star-Cola.” * * * ‘Star-Cola’ is blown in 
the bottle. The boys call ‘Star-Cola.” I have heard 
some men say, ‘give mea dope, and they would sell 
them this ‘Star-Cola’ they were peddling. * * * 
When customers ask for ‘coke’ or ‘dope,’ I think 
they are asking for any kind of cola drink.” RE 
1182-4). 


J. C. PRICE, formerly soda dispenser, but now run- 
ning a restaurant, Nashville, ‘Tenn. : 


“There are many different brands of cola drinks 
I have served. I could not call them all, I know a 
few,— Arrow-Cola, ‘J. D. F. Cola,’ ‘Koke and 
Cola,’ ‘Gay-Ola,’ *Afri-Cola,’ and I have disepnsed 
“‘Sear-Cola amaGerst s Cola, too, and Coed-Cola. 
I have worked here in Nashville, St. Louis, Evans- 
ville and Birmingham. At these different towns I 
soldechiaerentcolasdrimks. (Rec., 1203). ** * The 
words ‘dope’ and ‘coke’ mean, in my opinion, a cola 
drink containing caffeine. 1 have had customers 
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come in and call for a ‘dope’ and call it by its name, 
—for instance, ‘J. D. F. Cola, or ‘Koke and Kola,’ 
—they would prefer it to ‘Coca-Cola.’ * * * I have 
been out to the ball park here; they sell and adver- 
tise “Star-Cola’ out there. I have heard people out 
there, patrons, asking for ‘dope’ and coke.’ I have 
hollered at the boy to give me a bottle of ‘dope, —I 
call it ‘dope,—and he would give me ‘Star-Cola.’ 
You could tell by the bottle they were not giving 
you ‘Coca-Cola.’ It said ‘Diehl’s Star-Cola’ on the 
bottle; and onmine crowns (Kec. 1200) a lado 
not consider, when I go into a soda fountain and 
ask for a ‘coke’ or ‘dope,’ that I am making a defi- 
nite and specific demand upon the dispenser to give 
ine a ‘Coca-Cola’ and nothing else, because, if I 
wanted a ‘Coca-Cola,’ I would ask for it when I 
went in. (kec,, 1203), = ido not econsider a iicn 
a customer asks for a ‘coke’ or ‘dope’ that he has 
asked specifically for ‘Coca-Cola.’ (Rec., 1209). 


W. M. SIDEBOTTON, in the confectionery and soda 


water business for thirty years, and now manager of 
Skalowski’s, Nashville, Tenn.: 


“At the establishment where [ am now located 
we dispense .tlanta ‘Coca-Cola, we dispense no 
others besides that. [have heard customers come in 
and ask for ‘dope’ or ‘coke; they did it every day. 
Fifteen or eighteen years ago when they came in 
and asked for ‘coke’ or ‘dope,’ it depended upon the 
humor of the dispenser what he gave them; he would 
give them ‘Coca-Cola,’ or whatever kind of cola we 
may have on hand. My opinion is that ‘coke’ and 
‘dope’ apply to any cola drink, and when a man comes 
into a soda fountain and asks for a ‘dope’ or ‘coke,’ 
I do not consider that he has made a definite and 


259 


specific request for ‘Coca-Cola,’ but a cola drink, 
and that has been true for fifteen years anyway. 
The firm of Dorider & Sidebottom had the conces- 
sions at Glendale, and we dispensed, my recollec- 
tion is, about three kinds of cola, ‘Celery-Cola,’ *Co- 
Ca-Cola. and | think the:etwis another cola on the 
market then. My impression is that we had three 
kinds of cola. Away back there if they asked for 
‘dope’ or ‘coke,’ we would give them either one we 
had. (Rec., 1t@epy 


7G BOO LH, soda dispense: Nasliville, Venn. : 


“We are dispensing ‘Coca-Cola’ straight at the 
place where I am working now. I have known of 
cola drinks ever since I have known the original 
Coca-Cola; I suppose it would be five or six years. 
Customers come into the soda fountain and ask for 
ay coke sor a) clope, and calleror lois of ditterent 
names, as ‘coke, ‘dope,’ ‘shot-in-the-arm, ‘shoot 
me, —anything like that,— and ‘Coca-Cola.’ (Ree., 
1169).* ** When a customer came into our place 
of business and asked for a ‘dope’ or a ‘coke,’ I would 
think he was asking for a ‘dope’ or a ‘coke,’-—there 
are so many different ones on the market, I would 
think he was asking for a class of drink, instead of 
some specific drink. If he wanted the original *Co- 
ca-Cola,—if he is that particular about it,—he 
ought to call for it under the real name of *Coca- 
olay sCRee ws 11.70))) 


MATY WILSON, a retail druggist, Nashville, Tenn. : 


Dindisnense Gersis Cola, (Kec lZg0)7 = * * | 
do not handle any other cola drink. Customers 
coming in and asking for that drink ask for a ‘dope,’ 
—'give me a dope.’ I serve them, in response to 
that request, this ‘Gerst’s Cola... When customers 
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come in and ask for a ‘dope, I do not consider they 
are making a definite and specific request for ‘Coca- 
Cola; if they did, they would ask for ‘Coca-Cola.’ 
Iehawe: laclesome Tews ask for ‘Coca-Cola, #and I 
would tell them that I did not have it, and they 
would say, ‘give me some of that other dope.’ Be- 
fore I went into the drug business I was in the sa- 
loon business. [Ever since ] can remember we han- 
dled cola drinks there. This ‘Gerst’s Cola,’ I had 
the syrup and made it just like I do now,—made it 
from the syrup drawn from a spigot by adding car- 
bonated water. Customers used the name ‘dope’ in 
asking for it there. Some did not know what it was; 
they would say, ‘It is better than I can get at a soda 
fquartain. 1 said, “his is Gersts." (Rec, 1209- 
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H. Wh ls..soda <ismenser, Nashiville, lem. - 


“We have customers come into our soda foun- 
tain and ask for a ‘dope’ or a ‘coke.’ I give them a 
cola,—'Candy-Cola.’ (Rec., 1191). * * * When a 
customer asks for a ‘coke’ or a ‘dope, my under- 
standing is that he wants just some cola that we 
might have, that we dispense there. \Vhen they ask 
for ‘coke’ and ‘dope’ and I serve them ‘Candy-Cola,’ 
I consider we are giving them what they ask for. 
* Fe “\We have always dispensed ‘Pletcher’s Cola. 
‘They ask for that as ‘dope’ and ‘coke.’ I do not re- 
gard the names ‘coke’ and ‘dope’ as the names of a 
pauuenlar cola drink, (hee. 1192). 


WILLIAM F. DAVIS, a practicing attorney of the 
Nashville Bar, and president and general counsel of the 
Davis-Fuston chain of drug stores, Nashville, ‘Tenn. : 
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“\We dispense cola drinks. Some [of the] drinks 
are ‘Coca-Cola, “Afri-Cola, Fletchers Cola, wAhka- 
Cola, ‘Arrow-Cola,’ I believe it is —'Star-Cola,' 
‘Gerst’s Cola, not all of those at every place,—at 
different places at different times we have used these 
cola drinks. * * * I frequently hear customers come 
in and ask for a ‘coke’ or ‘dope. My instructions 
to the men are to sell the drink they think will give 
the best satisfaction. I do not instruct them to sell 
any particular brand of drink when a customer asks 
for a ‘coke or “dope. We give the ome that has 
given the best satisfaction in the neighborhood,— 
that 1s sometimes not the same drink in different 
neighborhoods. When customers come in and ask 
for a ‘coke’ or a ‘dope’ at our fountain, we do not 
understand they are making a definite and specific 
fequest far Coca-Cola “exclusively, (Necy, 1102). 
~~ 1 do not think weérer had anybody reject any 
of the cola drinks we served them when they asked 
for them as ‘coke’ or ‘dope,’ on the ground that it 
was not the drink they asked for. Occasionally cus- 
tomers who come into our store and ask for drinks 
as ‘coke or ‘dope, and indicate to us the particular 
brand of drink they want. I think probably here 
‘Fletcher's Cola’ is called for maybe more than any 
oihepeceent Coca-Cola, ***" I donot reeard the 
names ‘coke’ and ‘dope’ as specific and definite nick- 
names for ‘Coca-Cola’ exclusively. I regard them, 
particularly *dope,—as a common name [applicable | 
to a class of drinks,—the caffeine or cola drinks. 
When a man comes into our establishment and asks 
for a coke Or a dope, and is served amit Star- 
Cola, Fletchers Cola, of amy other colacdrink at 
our fountain, I consider that we are giving him what 
We is askine@ for,” @Rec., 0S) 
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SUMNER FUSTON, a stockholder in the Davis- 
I‘uston chain of drug stores at Nashville, Tenn., and 
anager of one of the stores: 


“\We have customers come into our store and ask 
for ‘coke’ or ‘dope.’ We serve, when they ask for 
‘Coke Ome dope,. Pletcher s Cola. ~ 2 l@handled 
Atlanta ‘Coca-Cola’ because I was out of ‘Fletcher’s 
Cola,’ and Fletcher could not get it to me as quickly 
as I liked, so I ordered a gallon out from Spurlock 
Neal with my regular morning order. Well, the 
trade was just not satisfied with it. They kicked on 
it. I knew they were not use to it, because [ had al- 
ways served the other, so I did not serve it any more. 
The other syrup always appeared to be a richer 
syrup, a heavier bodied syrup and seemed to suit 
them. That was why I quit handling Atlanta Coca- 
Cola. I have a sign up at the fountain saying I 
handie Fletcher's Cola. I have had it up there for 
along time. I know this, the trade is satisfied with 
it. I have been serving them for years and they 
do not know anything else except what I have been 
serving them. I have a line of trade that I have 
been doing business with for years, ever since I have 
been there. * * *{ had the Atlanta Coca-Cola com- 
plained of as not what was asked for when it was 
served to a man in response to a request for coke 
or dope.”’ 


GEORGE R. EDMONDSON, retail druggist, At- 


ianta, Georgia: 


“Tf a man comes into my store and asks for a 
‘dope,’ I think he wants a cola.’” (Rec., 1301). 


263 


J. L. DRAKE, head dispenser at Nunally’s, Birming- 
nein, Ala.: 


“T have been a soda dispenser for about ten years. 
I have dispensed ‘Coca-Cola, —that is the only one. 
I have heard of several other cola drinks on the mar- 
ket—quite a few: Some of them are “Rye-Ola, 
‘Gay-Ola, ‘Chero-Cola. If I had ‘Coca-Cola’ in 
the fountain and ‘Rye-Ola’ in the fountain together, 
—not in the same container, but in the same foun- 
tain,—and a customer should come in and ask for 
a ‘dope.’ I would give him the one I made the most 
mene. out on, if hessked for a dope. ** “~ it he 
asked for a ‘dope’ and I served him with ‘Rye-Ola,’ 
I would consider I gave him what he asked for. 
* * * TI do not consider ‘dope’ specifies any par- 
‘ictilar drink. I hawe never termed it that way. *** 
] handle reot beer at our fountain. It is made by 
the John Hungerford Smith Co. I have never dis- 
pensed any ‘Hires’ root beer. I was in stores where 
it was dispensed. .‘Hires’ root beer is extensively 
advertised. If they specify ‘Hires’ root beer, we 
have not got it, but if they just ask for root beer, 
—if they do not specify ‘Fires,’—we give what we 
serve. If I had two root beer —this root beer I 
now have and ‘Hires’ root beer,—and a customer 
caine in and said, ‘give me a root becr,’ | would give 
him the cheaper article. I would consider I had 
given him what he asked for.” (Rec., 1403-4). 


R. A. THORN, ‘retail druggist, Meridian, Miss.: 


‘“T dispense all of the different drinks,—lemon, 
orange, vanilla, ‘Coca-Cola,’ ‘Dope’ and ‘Koke’ 
syrups. I get this ‘Dope’ syrup and this ‘Koke’ 
syrup from the Southern Koke Co., New Orleans. 
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Other cola drinks that I have handled are ‘Ko-Nut,’ 
‘Cota-Colat amd AiieCola. "Receml4t ZO oe: 
When customers come in and ask for ‘dope,’ I do 
not consider that they are making a definite and 
specific request on me to serve them with ‘Coca- 
Cola’ exclusively. When I was handIng ‘Coca-Cola’ 
exclusively, and they asked for ‘dope,’ I served them 
with ‘Coca-Cola, because that was the only cola 
syrup I handled at that time. If I had had any 
other cola syrup at that time, and they asked for 
a ‘dope, I would have served them the first cola 
syrupi that was in reach of me, I guess,—the one 
most convenient. What I have just said applies to 
‘coke’ just as well as it does to ‘dope.’ At that time 
it was the only cola syrup known and the only cola 
syrup supposed to contain any drug or ‘dope,’ and ] 
therefore thought they were specific requests for 
‘Coca-Cola. That was before I heard of the others; 
before any other cola syrup was on the market 
around here, so far as I know.” (Rec., 1425-6). 


H. F. CRaiSLi@R, a retaul druggist, Jackson, Miss. : 


“T handle ‘Coca-Cola’ and ‘Dope.’ I get this *Dope’ 
from New Orleans, the Southern Koke Co. I han- 
dled ‘Ko-Nut.. Customers come in and ask for a 
‘Coca-Cola’ if they want the genuine ‘Coca-Cola,’ 
if they want some other cola drink, they ask for a 
‘coke’ or a ‘dope. I know I am giving them what 
they want, because that satisfies them, and if I serve 
them ‘Coca-Cola’ it does not satisy them. I have 
had customers come in and ask for a ‘dope’ and I 
served them with ‘Coca-Cola,’ and they would say 
it did not satisfy them, or reject it. It has occurred 
quite often, when we would be out of the ‘Dope’ 
syrup and have to use ‘Coca-Cola,’—quite often we 
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would have complaints on the syrups, on the drink 
they were getting,—almost invariably from the reg- 
ular customers.” (Rec., 1426-7). 


H. M. TODD, a retail druggist, Jackson, Miss. : 


“We dispense just one cola drink, “Ko-Nut,’ out 
of Atlanta. Vhe fellow I bought out used it and I 
continued using it. Mr. Clark, who was traveling 
for them, quit the ‘Ko-Nut’ people, and started in 
business for himself and went to manufacturing a 
‘dope’ of his own,—'Miss-Ola,’ I believe. I used 
one barrel of it, which did not give us satisfaction, 
and we quit, and we started using a preparation put 
‘peby tne seuthern INoke Co, called Koke Our 
customers, 1n asking for these cola drinks, ask for 
‘dope’ and ‘coke.’ I give them “Dope, all we have 
got. I mean by ‘Dope, this New Orleans product, 
of the Southern Koke Co. Before I began to han- 
dle that, when they asked for ‘dope’ or ‘coke,’ I gave 
them “Ko-Niut.” “When owr customers asked for 
‘dope’ or ‘coke, and I served them either ‘Dope’ or 
‘Koke’ made by the Southern Koke Co., of New Or- 
leans, in a way | considered I was giving them what 
they asked for,—something on the same order as 
dope. We never had any customers turn it down 
or reject 11, when served to them in response to calls 
for ‘dope’ or ‘coke, on the ground that it was not 
What they asked for. \We have had them to send 
Dagic Cocaz@ola andeask ior wope (Kees, 1438). 


ROBER IE OUSEER. pa retail diteotst, Noseiisko, 
Miss. : 


“We are dispensing ‘Coca-Cola, and we have one 
called “"Koke’ and ‘Dope. ‘Koke’ and ‘Dope’ is 
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shipped from New Orleans, from the Southern Koke 
Company, Limited. I have dispensed *Ko-Nut’ 
syrup. It is acola drink. (Rec., 1442). * * * When 
customers come into my place of business and ask 
for a ‘dope’ or a ‘coke, I do not consider that they 
are making a definite and specific demand on me 
for ‘Coca-Cola’ exclusively.” (Rec., 1449). 


HUGH LEE BOWD, @ retail dincoist al oscin-ko; 
Misses 


S 


“T am dispensing the Southern Koke Company's 
‘Koke’ or ‘Dope,’ and ‘Coca-Cola.’ I have dispensed 
this Hagan & Dodd drink, *Ko-Nut.” Customers 
indicate to me that thev want a cola drink by asking 
for a ‘coke, ‘dope,’ ‘give me a shot,’ and things like 
that. \When customers come in and ask for a ‘coke,’ 
‘dope, or a ‘shot-in-the-arm, or ‘shot, I do not un- 
derstand or consider that they are making a definite 
and specific request on me for ‘Coca-Cola’ and noth- 
ine else (Rec, 1400-51) eeope and) cole, 
‘cola, and ‘shot-in-the-arm, mean any cola drink. 
I have beehelteatmie it ever sinces anane licens 
enough to hear. I always had my mind made up 
that way. I think they are nicknames for any cola. 
I think they could be nicknames for ‘Coca-Cola’ as 
well as nicknames for ‘Gayv-Ola’ or ‘Dope.’ I never 
thought they applied exclusively to ‘Coca-Cola. 
(Remas3), > “Te publie aisianec mean: jy 
‘coke and ‘dope’ any cola drink, because they come 
under that head.” (Rec., 1454). 


J. THORNTON?) a retail dritegist, Hattiesburg. 


Miss. : 
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“T dispensed at my soda fountain a general line of 
alle flavors, and 1 sold “Atri-Colay™ ‘Coca-Cola, 
‘Dope,’ “Ko-Nut,’ “Luck-Ola.’ I never sold any “‘Gay- 
Ola. \When customers came into my soda fountain 
and wanted a cola drink, I kept track once, and 90 
per cent.svould call “dope. When they called for 
‘dope, I would give them anything I had in the line 
of ‘Ko-Nut’ and ‘Gay-Ola,—I mean *Afri-Cola, — 
‘KKoke’ or ‘Dope, any cola drink. When my custom- 
ers came in and asked for ‘dope’ and I served them 
‘KKo-Nut’ or ‘Luck-Ola, I considered I was giving 
them what they asked for. I never had any cus- 
tomers refuse any drink served, when asked for 
‘dope, on the ground it was not what he asked for. 
Ghee 1S50))" > = Witten customers come im and 
ask for a ‘dope, I do not consider they are making 
a definite and specific request on me for ‘Coca-Cola’ 
excelsis lake Idr. (Peppers, that is the inacst 
I ever heard ealled “dope. and, oh, that has been 
about five years ago, I was in Shreveport, I iieard 
timedileds (ope = * lhewwords dope, as applied 
to a soda fountain beverage, means any cola drink.” 


(ec, W760). 
_ &. JONES, a retail druggist, Hattiesburg, Miss 


“LT have dispensed ‘Coca-Cola,’ made by the Coca- 
Cola Co., and *Ko-Nut, by Hagan & Dodd and made 
in Atlanta. \When customers came in and asked for 
these cola products, the average run of customers 
ask for ‘dope’ or ‘coke,— dope,’ usually. I served 
NWo-Nut evhen 1 handledit.*** When customers 
came in and asked for a ‘dope’ and I served them 
with a *Ko-Nut,’ I considered that I gave them what 
they asked for at that time. * * * I cannot remem- 
ber that we ever had a customer to refuse ‘Ko-Nut’ 
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when served him on requests for ‘dope’ or ‘coke.’ 
(Rec.. 1796-7). * * * | have never considered) sehen 
a customer came in and asked for a ‘dope’ or a ‘coke, 
that se was making a definite and specific request on 
me for ‘Coca-Cola’ exclusively.” (Rec., 1801). 


i. J. WILLIAMS, a retail druggist, Hattiesburg. 
Miss. : 


“We dispense ‘Dope, ‘Koke, *Ko-Nut’ and ‘Coca- 
Cola. ‘This ‘Xoke’ and ‘Dope’ are from the South- 
ern Koke Co. When customers come in and ask for 
‘coke’ or ‘dope, we give them “Koke’ or ‘Dope.’ fi 
a customer comes into our drug store and asks me 
for either a ‘coke’ or a ‘dope, I do not consider that 
he has made a definite and specific demand on me 
for ‘Coca-Cola’ exclusively. When he asks for a 
‘coke’ or a ‘dope, and I serve him this New Orleans 
product, I think I give him what he asked for. Ihave 
never had a customer reject the New Orleans pro- 
duct, “Koke’ or ‘Dope,’ when he askd for it as ‘coke’ 
or ‘dope,’ on the ground it was not what he asked 
for, (KRecwels@7 3). 

AW, A. HICKMAN, a retail druggist, Monticello, 
Miss. : 


“We dispensed ‘Coca-Cola, ‘Dope’ and ‘Koke.’ 
* * * When customers come in and want a cola 
drink, they use different names,—‘coke,’ ‘dope’ and 
‘Coca-Cola. * * * ‘The word ‘dope’ means, as ap- 
pled to a soda fountain beverage,—why, I do not 
know, I do not guess it means any particular brand. 
(Rec., 1821). * * * Welren a cuStomer calls for a 
‘coke’ or a ‘dope,’ they want any cola drink. * * * A 
lot of people call for ‘coke’ or ‘dope’ and do not know 
what they want. [Ihave asked several. Asked what 
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kind of drink you want. They say, I don’t know, 
anything,—what kind of cola do you sell here? 
(ikiec, 1623), ~*~ | clo fot knoweawhether a man 
wants Coca-Cola or not when he calls for ‘dope’ or 
‘coke. * * * and the reason [why| I do not know 
what they want when the yask for ‘dope’ or ‘coke’ 
[is that] they do not designate any specific drink.” 


Pee oe GOODY, a retaiediticeist, and mayor of 
Lucedale, Miss. : . 


“I dispense ‘Dope’ and ‘Coca-Cola.’ This ‘Dope’ 
is bought from New Orleans,—the product of the 
Southern Koke Company, Limited. I consider the 
word ‘dope’ means anything in that line,—of *Coca- 
Cola’ or cola beverages,—like “Ko-Nut,’ ‘A fri-Cola,’ 
‘Gay-Ola, any of those cola drinks,—rather an in- 
definite term. It does not mean any specific one,— 
no specific brand of cola drinks.” (Rec., 1786). 


BURTON VOWS, avietail drigeis, St. hie, (2 
suburb of Chattanooga) ‘Tenn.: 


“T have had calls for ‘dope’ at my establishment. 
When a customer asks for a ‘dope he wants a cola 
drink of some kind. * * * \When customers come to 
my store and ask for ‘a dope’ we serve ‘Coca-Cola.’ 
*** At the timewe had “lru-Cola, we usually gave 
“lru-Cola.. They were satisfied with it—anyway 
I gave them the ‘dope. None of them ever refused 
‘Tru-Cola’ on the ground that it was not what they 
@eked for. (Réc., 1006). * * * Up to the time I 
started handling ‘l’ru-Cola,’ three years before Jan- 
uary 8, 1914, I only handled ‘Coca-Cola’ and noth- 
ing else of that kind. Northern people would come 
in there and say, ‘Give me a dope,’ and, naturally, 
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we give them a cola drink, but they say that is not 
what they want. * * * \We have a great many tour- 
ists that call ice-cream soda ‘dope,—that is what 
they calli) Uipato the tires putt et © Olam 
we Served CoetCola om Coke ar donc mae 5 ul 
served them [the] only ‘coke’ or ‘dope’ I had, prior 
to the time T put in “Tru-Cola,’ and then, when I got 
two kinds, I served first one and then the other. [i 
T had had any other cola drink on hand_ besides 
‘Coca-Cola’ before I began handling “T’ru-Cola,’ I 
suppose we would have done the same as I did do 
when | handled both. * * * I handle cigars, also, 
and have customers come in and say, ‘Give me a 
cigar. If he does not point out some particular 
brand he wants, | usually give him a bunch of cigars 
made here in Chattanooga that costs us $31.00 or 


$32.00." (Rec., 1012-13). 


CH. JOUR TT a dine clerk ar ihe inc cbc ie 
Drug Store, formerly at Miller Pharmacy, Chattanooga, 
etree 


“T have served ‘Coca-Cola’ in response to requests 
for dopeme=s "ee \s 4 Miditemo! comvenicuce, when 
I have 2AveeCola, “INo=Nit samdleCoca-Cola’ in the 
jars, | seitve cither one | feel disposed to. It is like 
going into a bar room and asking for a glass of beer ; 
if I do not specifically ask for ‘Hauck’s’ or Bud- 
aciser, | cet a class of bag, * ~ = ii | go into a 
fountain and ask for ‘a shot,’ I do not care what he 
gives me, so long as it 1s a cola drink. If a cus- 
tomer comes to my store and asks for ‘a shot,’ he 
gets ‘Ko-Nut’ or ‘Ala-Cola,—any cola drink. That 
has been so at nearly all the places I have been with 
at fountains. At each fountain where I have been, 
when they asked for ‘dope,’ I just gave them any 
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Citic ieecidenot imake anyeditterence” (Ree; 


1054-5). 


Diet OO, NULL, a practicing physician and also 
proprietor of a soda fountain, Hlighland Park (a suburb 
of Chattanooga), ‘Tenn. : 


“We handle cola drinks. The only cola drink we 
have now is ‘Coca-Cola,—and ‘Ko-Nut.” I have 
handled a number in my time. I have handled \Wise 
-Ola and Luck-Ola at one time, and "My-Ola.’ I 
have handled ‘Coca-Cola’ during the time I have had 
the soda fountain. We have always handled some 
ouier cola drifik. (Kees 1063). ** * My custom- 
ers use a good many different names; now, I do not 
know whether it is particularly these cola drinks or 
not, but they come in and call for ‘dope, and ‘coke,’ 
and ‘shot,’ and ‘Give nie a dose of lead, and every- 
thing else. When they use these nantes I believe it 
is generally known that they want a cola drink. 
When a man comes into my soda fountain,—a cus- 
tomer,—and asks for a ‘dope’ or a ‘coke,’ I do not 
understand that he has made a definite and specific 
request for ‘Coca-Cola’ exclusively. He has not 
asked for ‘Coca-Cola. \When customers come in 
and ask for “dope, ‘coke,’ or ‘shot-in-the-arm,’ I 
serve what we have: if we have ‘Coca-Cola,’ if we 
have ‘Ko-Nut, we give them either one of them. 
=| reeard the maimes coke and “dope as nick- 
naines for that class of drinks,—that has always 
been my diagnosis of that class of drinks. I have 
never had any of my customers refuse any of my 
cola drinks that I have served in response to re- 
quests for ‘coke’ or ‘dope, ‘shot, or ‘lead,’ or any- 
thing of that sort, on the ground that it was not 
what they asked for.’ (Ree., 1064-5). 


bo 
SS] 
Io 


J. M. WHEELER, bar tender, Chattanooga, Tenn. 
(Rec 70-2). 


“T handle * * * ‘Coca-Cola,’ ‘Maud Muller,’ 
‘Koke, ‘Rye-Ola,’ and ‘Tru-Cola.’ * * * JT have had 
customers come into my place and ask for a ‘dope,’ 
and, when they do, I give them some kind of cola 
drink. I serve them the first thing that is handy 
when they ask for a ‘dope, —any kind of cola drink. 
I have served ‘Rye-Ola’ and ‘Tru-Cola’ when they 
ask for a ‘dope.’ \When customers ask for a dope, 
I take it for granted they want some kind of cola 
drink,—they do not want any particular kind. I do 
not regard a request from a customer for a ‘dope’ as 
a specific request for ‘Coca-Cola’ exclusively. \When 
ClisiOmer Conle (Mean eacieton a dope ive it for 
granted that any kind of a cola drink will suit them. 
* * * JT have never had any of these cola drinks, 
other ‘than ‘Coca-Cola,’ refused on the ground that 
it was not what they asked for, when a customer 
asked for a ‘dope’ and I served this other drink in 
response to that request. [am about my stand most 
all of the time so I can hear the requests my cus- 
tomers make for drinks that way; the customers ask 
for these cola drinks in just any kind of a name. 
‘\What have you got, what kind of soft drink have 
you? Sometimes I will call over what I have for 
them and they will say, ‘Any of them will do,—it 
doesn't make any difference to them. I serve near- 
beer to customers by nicknames, too. Some of the 
nicknames they ask for it by are: ‘a glass of foam,’ 
‘slop, ‘suds,’ and so on. I do not regard that as a 
specific request for some particular brand of near- 
beer. They just want something out of the keg. I 
regard those names a general nicknames and ap- 
plicable to that class of drink. ‘Dope’ is pretty 
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much the same way,—they just want something of 
that kind of drink; they don’t mean any one drink 
when they come in and call for ‘dope.’” (Rec., 970- 
971-972). 


EK. W. FREEMAN, bar tender for thirteen years, 
Chattanooga, ‘Tenn. : 


“During all this time in Chattanooga, I have han- 
dled cola drinks. Some of the drinks are ‘Coca- 
Cola,’ ‘Rye-Ola,’ ‘Ala-Cola,’ ‘Maud Muller.’ * * * I 
have been about the bar so I could hear the words 
customers used in asking for the different drinks 
they wanted. I am a bar tender, and have known 
of cola drinks, other than ‘Coca-Cola,’ possibly eight 
years, and perhaps longer. I have been handling 
other cola drinks since I have been in the saloon 
business,—the greater portion of the time. * * * 
When.customers come into my store and ask for a 
‘dope, I give them most any dark colored bottled 
drink,—' Koke,’ or that ‘Ala-Cola,’ it used to come 
handy, and I used to give a good deal of that ‘Maud 
Muller—I givesall of thesé),(Rec., 973-974), * * * 
I understand, when a customer asks for a ‘dope,’ 
that most anything you give him out of a dark bot- 
tle suits him just as well as if he had called for any 
particular name,—a drink of that class, a cola drink, 
a drink of that same general taste, color, exhiliara- 
ting effect, and so forth. I take ‘dope’ in general 
dopcmaine tereall of thosercoloredidumks, "a5" 1 
have heard only ‘coke’ and ‘dope’ applied to these 
cola drinks. I have heard of these names, ‘coke’ 
and ‘dope, a fair estimate, of about eight years. 
* * * I served beer at my establishment, and the 
names they ask for it by besides beer, are: ‘German 
courage,’ ‘suds,’ and such as that, something like 
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that. I do not regard requests for beer under those 
names as requests for any specific brand of beer. 
@Rec., 9742975 at ** livammamcanemntoamy place 
of business and asked for a ‘coke,’ I would give him 
almost anything,—the first thing T got my hands on, 
if | was very busy. Sometimes [| “asked him if he 
wanted ‘Coca-Cola. He would say, ‘Give me some 
dope, | dom i care. (nec. O77). 


R. i ZIMIMES RIVA N @ropirieto: of tie Unrom lot 
tling Works, Chattanooga, Tenn. : 


‘“\When I first went into business I bottled a cola 
drink that I made mvyself,—practically five years 
ago; I didn’t have any special name; the wagon men 
called it ‘dope,’ generally, in selling it to the trade, 
they would holloo, ‘Give me a case of dope.’ We 
didn't have any name on it,—just a plain crown and 
no label whatever, in a black bottle, and called it 
‘Dope. We would throw it out if they called for 
‘cokes we gavethem the@anre thing, ‘coke’ or doper 
(Ré€c., 9782070)" -* ““iiere is anowher@one in 
town,—'L’Aroma,—that ts a dope drink. (Rec., 
OST et = “Wiren | firsteeme Somthweasethe first 
time I ever heard or knew of any ‘coke’ drinks what- 
ever in any way. (Rec., 984). 


A. F. ENSINGER, bar tender at Eagles Club, Chat- 
tanooga, Tenn.: 


“Tam about the bar so I can hear the names peo- 
ple use in asking for drinks they want. I dispense 
cola hema. Some of the cola drinks I have dis- 
pensed are: ‘Coca-Cola,’ ‘Koke,’ ‘Ala-Cola,’ “Tru- 
Cole Oreo Wand Miike, age Il nave encua 
of other cola drinks on the market for fourteen years 


aS 


past. *** Thavecalls at my place of business un- 
der the name “dope.” I generally give theft a cola 
drink of that sort, whatever I have to give them. 
I do not know as they have made a specific request 
on me for ‘Coca-Cola’ and nothing else. I never 
had any customers reject any cola drink served to 
him in response to a request for a dope,’ other than 
‘Coca-Cola,’ on the ground that it was not what he 
asked for. I am still handling ‘Coca-Cola.’ I re- 
gard ‘dope’ as a name for that class of drink, and 
Hot a speciic mame ior Coca-Cola. I also dis- 
pense beer. There are numerous nicknames for it, 
such as ‘suds, ‘Dutch disturbance, and various 
other names. \When a man comes in and asks for 
‘suds, or ‘Dutch disturbance, I do not understand 
that he is asking for any specific brand of beer. * * * 
I have heard the word ‘dope’ used long before I went 
into the bar tending business,—when I was still a 
baker. I understood the word ‘dope’ to mean, as 
applied to soft drinks, that they wanted a drink of 
that kind,—a cola drink.” (Rec. 984-985-986). 


TOM COLLINS, bar tender, Chattanooga, Tenn. : 


“Some soft drinks we have are white soda, ‘Koke,’ 
heoci-Cola, omsena. Iatlink tit is about all | 
know of ‘Ala-Cola’ and this ‘Maud Muller,’ but we 
do not handle them any more. I have known of soft 
cola drinks on the market five or six years. (Rec., 
983). * * * Customers come in and ask for ‘dope.’ 
Of course they call all of them ‘dope, some of them 
do, * ** When a customer comes in and [asks for 
a dope], [ do not understand that he has made a spe- 
cific and definite request for ‘Coca-Cola’ only. Lots 
of times they come in and say, give them a ‘dope.’ 
I ask them what kind. * * * In dispensing, when 
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I have had customers ask for a ‘dope,’ and have dis- 
pensed to them a cola beverage other than ‘Coca- 
Cola,’ I have never had that beveracesnejected on 
the ground it was not what they asked for. (Rec., 
O80). ee WMiiciiga, mia comes in Waslaliioagy nat 
kind of ‘dope’ he wants. Sometimes he says ‘Koke,’ 
and other time ‘Coca-Cola.”. We handled that ‘Ala- 
Cola’ and ‘Maud Muller,—they called ‘Ala-Cola’ 
‘dope, too. I never had ‘Ala-Cola’ rejected by any 
of my customers, when asked for by the name of 


‘dope,’ on the ground it was not what they asked 
fom “(ice 290). 


JOE, OUIAIN, bar tender, Chattancogas lien: : 


“We handle ‘Koke, white soda, “Poinsetta, and 
‘Sinalco,—and this Panpepsin,’ we have that, too. 
We get ‘Koke’ from the Chattanooga Bottling Co. 
‘Ala-Cola, we handled that. Other cola drinks I 
handled besides that were ‘Star-Cola,’ ‘My-Cola,’ 
and the stuff made by Mayfield, and had some made 
by Gerst,—I forgot the name of it. IT have known 
of “Lru-Cola,’ and other cola products on the mar- 
ket similar to ‘Coca-Cola,’ for ten or twelve years. 
(eee. * > * Alljoitinem cola copes, one is 
(messammerasea nother. (Reen 992). * * ot was well 
known that we did not handle ‘Coca-Cola,’ and still 
(ievedeved tor dope and coke. “= = I have heard 
the name ‘dope,’ as applied to soft drinks, for seven 
or eight or ten years,—as long as I have been work- 
ing around the business. In Nashville, when they 
asked for ‘dope, I gave theniawhat we had in the 
liovise; ~ *~ “at I had “Gaye@lagel cave then that. 
When a customer comes in and asks for a ‘dope,’ 
] understand that he has made a request for what 
I have in that line; I do not regard the’ word ‘dope’ 


— 
a. 
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as a specific and definite nickname for ‘Coca-Cola,’ 
no more than one of the others. [understand when 
customers ask for a ‘dope, they want anything we 
lravercotmm hal tic, Allott is dopetoare I do 
not know one from the other. J do not know, I 
guess they call that ‘Koke’ ‘dope, I guess they call 
‘Coca-Cola’ ‘dope, and they call *Ala-Cola’—what- 
ever we have got in that line, they call all of it “dope. 
Recently trade has been very strong for ‘Koke.’ (Rec. 
933-4). * * * Lemon soda is not known as a ‘dope.’ 
Sarsaparilla is not known as a ‘dope.’ Root beer, 1s 
known as root beer. ‘Panpepsin is not known as 
‘dope, neither is ‘Poinsetta’ or Sinalco. (Rec., 995). 
* * * \When I handled ‘Coca-Cola’ by itself, and a 
man asked for a ‘dope, I gave him ‘Coca-Cola,’— 
that was the only thing I had.” (Rec., 996). 


_&, HOOPER, a retail erocer, Chattanodea, lenn.: 
dD oa 


“I have handled cola drinks. I have handled 
‘Coca-Cola,’ I have handled ‘Koke’—I handle ‘Koke’ 
now,—' Digestol,’ and most all; I buy from all the 
mracons that go aroundtown. (Ree 997), ** * I 
have had people come into my store and ask for 
‘dope. When they ask for ‘dope, I say "What kind 
of dope?’ I do not understand they are asking for 
any particular kind of drink when asking for a 
‘dope. I do not regard that name as a specific and 
definite name for “CocaeCola. (Rec..8993). * * * 
‘Coca-Cola’ is the oldest ‘dope’ or ‘coke’ | remem- 
pear Rec MOO 


M: J. COSTELLO, bar tender, Chattanooga, ‘enn. : 


“T have been handling soft drinks for ten years. 
we haee Handled™white soda, “Ipigestol, “Sin- 
alco, ‘ginger-ale, ‘Ala-Cola, *‘Tru-Cola,” *Koke,’ 
"Rye-Ola.’ * * * IT have had customers come into 
my establishment and ask for ‘dope’ quite frequent- 
lv. The last place I worked at did not handle any- 
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thing else but ‘Koke’ and ‘Tru-Cola.’ * * * J give 
the first thing I get my hands on. It don’t make 
any difference. What the customer wanted when 
he asked for a ‘dope’ was a soft drink,—some kind 
of ‘coke,—unless they specify what they want, I 
give them the first [ come to. You see the profits 
are about the same, and I just grab the first one I 
get my hands on. When a man comes into my es- 
tablishment and asks for a ‘dope, I do not under- 
stand that he is making a definite request for ‘Coca- 
Cola.’ I think if he wanted ‘Coca-Cola’ and noth- 
ing else, he would call for ‘Coca-Cola.’ Other names 
customers use in asking for cola drinks are, ‘give 
ine a coke,’ a ‘dope,’ a ‘shot, or something like that. 
Cites, WCCO. = =" Ili Winey sayy, ive mime 2 
shot, Isjvould give them Iru-Cola’ or Koke. If 
I had ‘Coca-Cola’ I would give them that, or what- 
ever I got my hands on, * * * When I went toa 
soda fountain and asked for a ‘dope,’ I expected to 
get what he had in that line, whatever it was,—no 
particular brand. I regard ‘coke’ and ‘dope’ [as] 
nicknames for cola drinks as a class. (Rec., 1001). 
* * * ‘Coke’ and ‘dope’ [are] both applied to any 
kind of cola drink.” (Rec., 1003). 

A.W. STANLEY, proprietor of Hotel and Bar, Chat- 


tanooga, Tenn. : 


- “I have had customers come into my establish- 
ment and ask for a dope. I asked what kind of 
dope they wanted, some would say Coca-Cola, and 
some would say ‘Give me some of that new drink 
of Reif’s, that Maud Muller,’ and such things like 
that, you know. If he would say a dope, of course, 
before Koke or any other drink was introduced, 
come in, and we only had Coca-Cola, I would under- 
stand that he wanted Coca-Cola. Lots of fellows 
would come in and say ‘Give me a dope.’ I would 
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say, ‘\What kind of dope do you want?’ and he would 
say, ‘Give me Coca-Cola, or ‘give me something 
else. You know sometimes they call Coca-Cola 
dope, you know how these fellows are. Customers 
ask for cola drinks by saying, ‘Give me a shot of 
eocaine, «Rec. 1005). 
R. L. WAYMAN, bar tender, Chattanooga, Tenn. : 
“T handle soft drinks in connection with my busi- 
ness, some of them being, *Tru-Cola,’ white soda, 
fed soda, “Mawd@Wiuiler, ~“Poinsetta’ *’Sinalco,’ 
‘Koke, ‘Dope, —they call it ‘Dope. Other cola 
drinks [ have known are ‘Ala-Cola.” I have known 
of these other cola drinks ever since I have been in 
business * * * T have customers come in and ask for 
‘dome, ll cue tie, awlen thew ask for dope, 
‘Dope, ‘Noke,” “Tru-Cola, *Ala-Cola,—something 
likethat-* * They wowld ask for Coca-Cola’ if 
(heemintedat = * * Li a@istomer comes inte inv 
establishment and asks me for a ‘dope,’ I do not 
consider that he has made a definite and specific re- 
quest on me for ‘Coca-Cola’ and nothing else, thev 
call all these soft drinks ‘dope. I never had any 
customers to refuse any other cola drinks, on the 
ground that it was not what he asked for, when he 
asked for a ‘dope’ or a ‘coke’ and some other 
drink besides ‘Coca-Cola’ was served, that I can re- 
call” gisic can tell whether Or not he is gettane that 
or ‘Coca-Cola. The ‘Coca-Cola’ bottles here all 
have the name on them, blown im the glass, and the 
other bottles have not. * * * J] have had customers 
who came in and asked for ‘dope, and knew that 
they were not getting ‘Coca-Cola,’ and who seemed 
toube satisfied with what they got. (Rec., 1015-16). 
* * * T am not positive whether it was here or in 
some other city, but I do remember seeing the 
crowns with *lD-o-p-e’ on them. I have sold other 


280 


drinks when that was called for,—'Tru-Cola,’ ‘Ala- 
Cola,’ and ‘NKoke, —that is what I call ‘dope.’ (Rec., 
1017). * * * When I was handling ‘Coca-Cola’ alone, 
I would give that in response to calls for ‘cola’ or 
ategpe.” “* =" CucaeCola isk dope wileerall tle rest 
of the soft drinks. ‘Dope’ applies to all soft drinks, 
—all ‘dope’ stuff. Most invariably when a man calls 
for ‘dope, | ask what kind of ‘dope’ he wants.” 
Rec., 1018). 


We da, ST RICKUAN I baie tender) Chattanco ca, 
Tenn.: 


“We handled ‘Koke,’ ‘Maud Muller,’—that is a 
‘dope, —and we used to handle Zimmerman’s stuff. 
—'Dope,’ I believe it was: also handled ‘Coca-Cola.’ 
eee When eaistomers ask for ‘dope, a give them 
the first thing I get hold of in a soft drink box,— 
‘Maud Muller, ‘Dope,’ or ‘Koke,’ anyone, I give the 
first one I get hold of, it does not make any direr- 
ence, ** * Th aM ackemiena dope on coke, | 
cove nim eitherm@me 1 set ieldor, = * * When a 
customer comes in and asks for a ‘dope,’ I take it 
for granted that he wants a ‘dope’ and does not care 
Widen icaylish sot is .semrenmme cord, * * * WI he 

says to me give hima ‘dope * * * I give him what- 
ene get hold of first. * * * The ‘Coca-Cola’ bot- 
tle has ‘Coca-Cola Bottling Company on it. I be- 
lieve it has on the bottom, Trade-Mark registered, 
or something like that,—great big ‘Coca,’ and an- 
other big ‘C’, and the rest of the letters small. Ii 
they ask for the bottle I will show them. Some 
people want it out of the bottle. They will take it 
up and look at it, some people do, and want ‘Dope,’ 
and some people call for ‘Maud Muller,’ and some 
say give me a ‘Koke. " (Rec., 1048-9). 
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MK E SROGUE, har tendem Chattanoova, Tenn. : 


“1 hawe dispensed aggemcral line of soda water, 
red and white, ginger-ale, *Digestol, ‘Coca-Cola,’ 
‘Rye-Ola, ‘Gay-Ola, *Ala-Cola,’ *Nerve-Ola,’ *Koke’ 
and ‘Gay-Nol. Most all ‘coke’ drinks have the same 
color ** * | have katown of trese ther drinks on 
the market similar to Coca-Cola about ten years. 
Customers in asking for the different cola drinks 
ackeOre Ce yemoa oman, ora stiff, or different 
things. When they ask for those things I give them 
most any kind of a ‘coke’ drink we have on hand, 
T mean by ‘coke’ drink any that is put up in a black 
bottle,—' Koke,’ ‘Gay-Ola,’ *Nerve-Ola,’ ‘Coca-Cola,’ 
—these cola drinks. I] have customers come in and 
ask for cOke; I serve them) just whatéver we have 
Cmhand ithe, “eo not specity. Livlreyveall for 
‘Woke’ «whichever way vou spell it, we give it to 
them; if we don't have it we tell them what we have. 
The same applies to ‘dope. In dispensing these 
drinks, wesjust set up aelass and avboitle to them 
so they can see the bottle. The name ‘Coca-Cola’ 
ewore ince Coca-Cola «bottle. Soeife of the others 
have names on the bottle and some don’t. There is 
no way for our customers to know, when they come 
and ask for “dope, the drink they are getting with- 
Oudeitis "Coca-eola, Coca-Cola iS€5 their own 
bottles and these other coke companies, most of thém 
use bottles they pick up,—almost all of then,—and 
you may get a case with a dozen different names on 
the bottles. The ‘Coca-Cola’ bottles have ‘Coca- 
Coa on then! ** * Wilren aecustomer cones into 
our establishment and asks for a ‘coke,’ I do not 
understand that he has made a definite and specific 
request on me for ‘Coca-Cola’ and nothing else.”’ 


(Rec., 1060-61). 
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J. C. McDONALD R banttender, Chattancocas eine: 


“J handle soft drinks in my business. I have 
‘Coca-Cola, “Simaleo® Pomicenta. se aitaleeiandie 
‘Coca-Cola,’ but not since I have been in business for 
myself,—that has been six or eight weeks. I have 
got ‘Koke’ since I have ben in business here, when 
in business with other people we had ‘Coca-Cola’ for 
a while. We had *Ala-Cola, ‘Maud MLuller,” °“Tru- 
Cola. (Ree: 1067-8), = = Whaxecnstomeciconic 
into our place of business and ask for ‘dope.’ When 
they ask for ‘dope’ I give them anything I have got 
in the line of a cola drink. I understand when they 
call for a ‘dope,—no particular brand, unless they 
callator the particulam branday ) never Wadeascus- 
tomer refuse any of the other cola drinks we have 
dispensed, other than ‘Coca-Cola, when he asked 
for it as a ‘dope,’ on the ground that it was not what 
he asked for. * * * Customers do not come and ask 
for a cola drink by any other name besides those 
I have mentioned,—they say ‘coke, ‘dope,’ some- 
times ‘shot, something like that. I understand they 
want anything in the cola line, and I give them what 
Ihave got. I do not consider the name ‘coke,’ or the 
name ‘dope,’ is a specific and definite name for ‘Coca- 
Cola, and no other drink.” (Rec., 1068-9). 


W. M. POLLOCK, Bottler, Nashwille, Tenn.: 


“We bottle ‘John D. Fletchers Coke and Cola’ 
flavors. That is the only drink we bottle. ‘The 
name of our concern is the Nashville Bottling 
Works. I have bottled other cola drinks. We bot- 
tled the ‘Coca-Nola,’ ‘Rye-Ola,’ “Gay-Ola,’ *Mi-Ola,’ 
‘Star-Cola,’ and bottled other drinks, and I have had 
several samples of different drinks bottled at differ- 


283 


ent places. 1 hawe heard ot. ] guess, about 40 or 50, 
—something like that,—different cola drinks. (Rec., 
1198-9). * * * J have heard ‘coke’ and ‘dope, — 
well, mighty near ever since I can remember a cola 
drink. I have heard ‘coke’ called more than I have 
‘dope. These words, as applied to a soft drink,— 
I think thewimean a cola drinky Vhatis what 7 mean 
when I call for them. I go into a soda fountain 
and ask for a ‘coke or a ‘dope’ niughty near every 
days | expect to cerecola drink. I do not expect 
any particular cola drink, because it don’t make no 
ditference just so I get a cola drink,— a caffeine 
drink. When I go in and ask for a ‘coke’ or a ‘dope,’ 
I do not consider that I am making @ definite and 
specific request upon the soda dispenser for *‘Coca- 
Cola’ and nothing else. Just so he gives me a cola 
citnketo quench tagethirst iseall | cave about. Ieam 
not particular about what he gives me. The people, 
in ordering, call for ‘cola, and sometimes they use 
‘coke.’ We have had written orders call it ‘C-o-k-e.' 
ee liavcone amie house, I dernot kiomy, the 
secretary may have some more in his safe; I expect 
he has. * * * J do not regard ‘coke’ and “dope’ as 
ineanimie apy certagt Owe (Rec., 1201-2). 


DEE PvAGaN. manufacturer of “Ko-Nut° and 
“Afri-Cola, Atlanta: 


“Engaged in manufacturing syrups and soda wa- 
ter for about 27 years. I am now manufacturing 
(Momaecencial limes cimeer ale, to6t beer, lenio- 
ime, NoaNnt, “iri-Cola, *** Ihave known 
of cola drinks,—these caffeine drinks,—not count- 
mencoca-Cola, tor about lO ears. I cot into the 
Pi Cooly N6evears ago, ~ * ~ | liave heard the 
words ‘coke’ and ‘dope... The first time I heard such 
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expressions was when I first became connected with 
the ‘Afri-Cola’ business. I heard that expression 
through our traveling man, Mr. Harris. We re- 
ceived an order from a customer of ours in Mem- 
phis, I believe 11 was, to ship a keg of ‘dope’ I did 
not know what it was. IT asked Mr. Ferris [ Harris] 
about it, and he said that was a name they called the 
cola drinks in Mempiis. = * ~ 91 had never neard 
the word ‘dope’ applied to soda fountain beverages 
betore that times | here was ycomeenm Iter cemm wi 
lanta once that used to put out a product under the 
name of ‘Dope,—the name of that concern was 
‘Dope Company.’ | think they labeled their bot- 
tles ‘Dope, they advertised their product in Atlan- 
ta; 1 donot rentember how extensively. lit™ivas a 
caffeine drink, one of these cola drinks. Jt was 
similar in color and taste to ‘Coca-Cola. This con- 
cern in .\tlanta put out these goods under the name 
of “Dope 12 years ago, to the best of my recollec- 
tion. (Rec., 1293- eet + iciew or tiveswords coke 
and ‘dope’ as applying to this class of beverages long 
before I ever heard of them [defendants’ products ]. 
* * * The first time I heard that word ‘dope’ was 
1M1S99R = * “conceive |concedeMharmire Coca- 
Cola waeerhe original ‘cola “drink{ core drimk, or 
‘dope’ drink, and their advertisements called atten- 
Honeted. (ixec., 1203), 


C. NO BAKER, a bottler for 16 vears,at Newnan, 
Georgia: i 


“T have bottled “Cola- ee *T called it, and *Mi- 
Cola, and ‘Coca-Nola,’ ‘Rye-Ola,’ and I don’t know 
how many,—every ariticn that come along I had 
to fake at least a trialimpacaccs The names 
the purchasers who want to buy a bottle of this stuff 
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use in asking for it,—some will call for a ‘cola,’ 
some fora ‘dope.’ I have sold many a one for ‘dope.’ 
I reckon I have sold a fourth of what I put up for 
apes Ghee mI402)0* = Tijvourcome injpand! ask 
for a ‘dope, it don’t make any difference what you 
have, you give it to him,—I do, always did. I never 
had any one reject what I gave him on the ground 
it was not what he asked for.” (Rec., 1408). 


eer OCB aamibaretemeder, isiriminelyaniae Ie. : 


Matend yar at the Woodward. *-— * 1 dispense 
soft drinks there, and cola drinks, also. We are 
handling at present ‘Nifti-Cola.’ Before we began 
handling ‘“Nifti-Cola” we handled “Cola-Nip’ and 
‘CocaCola. ‘Whereis a label on this) Niiti-Cola 
pour * * | think it isablesn im the bottle and 
there 1s a label on there,—a diamond shaped label, 
with ‘Nifti-Cola. It is a little yellow diamond shap- 
ed label on the side of the bottle. * * * Some cus- 
tomers call for ‘a cola,—what they want,—others 
call for “a,dope; they come in and say, ‘give me a 
bottle of dope... When they come in and say, ‘give 
me a bottle of dope, I give them what 7 handle, I 
give them ‘Nifti-Cola. If a man ordered a bottle 
of ‘dope, I would give him anything I had that come 
under that lead —in that line of drink. When I 
was handling ‘Coca-Cola’ and ‘Cola-Nip,’ when a 
customer came in and asked for a ‘dope, I gave him 
the first one I got hold of, unless he specified a cer- 
tain one. When a customer comes 1n and asks for 
a ‘dope, [ do not consider that he has made a defi- 
mite and specific demand on me for ‘Coca-Cola.’ I 
would take the word ‘dope’ myself to mean a drink 
that would come under the head of cola drinks, soft 
drinks in that line,—'Coca-Cola,’ *Nifti-Cola,’ ‘Cola- 
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Nip, ‘Chero-Cola, —anything,—that is my own idea 
on that. I have known of these cola drinks ten 
years, maybe longer,—I guess longer than that. * * 
* | have never had a customer reject any of the 
cola drinks I have dispensed when he asked for a 
‘dope’ on the ground that it was not what he asked 
for, but I have when he asked for certain drinks and 
I told lhim the dtiterence? 1 have had) iemmcome 
in and ask for certain drinks and told them that I 
did not have that drink, but tell them the drink I 
have and!) have had thenmreinsestontakestna tome 
When I set a bottle of ‘Nifti-Cola’ up on the coun- 
ter for a custoiner he aught to bewaible tome! that 
it is not ‘Coca-Cola.’ I could tell by the label.” (Rec. 
1339-1340). 


H. O. ADAMS, retail grocery business, Adamsville, 
Ala 


“I know J. C. Mayfield. I knowed him in 1903. 
* * * JT was engaged in the retail business at Lit- 
tleton, Alabama, selling groceries, fruits, meats and 
drinks. I bought some of Mr. Mayfield’s products. 
I bought ‘Celery-Cola’ and the drink—the ‘Koke.’ 
# eS  isapswvas bottled eoods I sot, (Recs 1343). 
* * * T ain still in business. I have handled dif- 
ferent products, something like those, ‘Wise-Ola’ 
and drinks made out here by the Pioneer Bottling 
Works, the same kind of stuff. They don’t make 
nothing but ‘Coca-Lulu.’ * * * That was when I 
was at Littleton, I sold that stuff. * * * We used 
to handle ‘Rye-Ola, ‘\Wise-Ola,’ and some other 
kinds of drinks, and after that I went into the bot- 
tling business, in 1907, to bottling. I was bottling 
up to the first of January. Ishut down. There was 
no money in it then. \We bottled what you call 
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‘Oucen-Ola’ and “Wise-Ola.’ * * * ‘Dope’ applies to 
all these kinds of drinks.” (Rec., 1344-5). 


H. L. FISHER, wholesale liquor business, Birming- 
ham, Ala.: 


Baw 


“My business takes me around the bars. * * * I 


frequently hear the names people use in asking for 
drinkcsaroundmaresyar "= ~—) | he bars handle all 
these drinks sold here in the market,—’Ryc-Ola,’ 
oea-Cola, Ala-Cola, and this “Dope, and I do 
not know, there seem to be eight or ten of them. 
I have known of these cola drinks, it seems to me 
like, always, but,—oh, well, I can’t remember when 
there Wasi tany.* ~* * [ have eard people ask for 
a ‘dope’ and be served with *‘Rye-Ola,’ or these other 
drinks. T never heard anybody refuse those drinks 
as not whet We asked for wien We asked for it as 
‘dope. ‘These ‘cola’ drinks are all labeled,—most 
of them have the naine on the cap. * * * [sometimes 
go in and ask for those drinks myself. TI go in and 
say, ‘give ine a bottle of ‘dope.’ and I get ‘anything 
that he gives me,—TI am not expecting any certain 
thing. *** rom my experience, my hearing peo- 
ple ask for these different drinks, and what appears 
from observing the custom of the bars here in Bir- 
nungham, I do not consider that when a customer 
comes 1n and asks fos a ‘dope’ that he has made a 
definite and specific request for ‘Coca-Cola,’ because 
there is so many of these drinks that a man will go 
in and ask for a ‘dope’ and take any one of them that. 
is handed to him.” (Rec., 1345-6-7). 


G. DESOUCHET, bar tender, Metropolitan [Hotel 
Birmingham, Ala.: 
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“\Ve handle soda pop and something we call 
‘dope.’ I lived in Louisville about nineteen or twen- 
ty years. ** * T have never handled, in the various 
places I have worded, any other cola drink but ‘Co- 
ca-Cola, and, in Louisville, Chero-Cola anda@eocae 
Well, there has been a number of ‘Colas,’ with a lit- 
tle difference in the latter part of the name,—in- 
stead of making it ‘Coca-Cola, they make it ‘Coca- 
something, you know. I have known that ‘Coca- 
Cola, of course, first, a number of years ago,—lI 
do not know just how long,—and then these other 
drinks came out later, and for a number of years 
I have handled a number of cola drinks. Custom- 
ers in indicating to me the different cola drinks they 
want, some of them call for a ‘dope’ and some of 
them call for a ‘Coca-Cola, or soda pop,—but, of 
course, that 1s nothing like the cola drinks. When 
they come in and ask for a ‘dope,’ I give them ‘Dope.’ 
3efore I commenced to handle ‘Dope,’ when they 
asked for ‘dope’ I gave them anything indiscrimi- 
nately,—any of the other drinks [had there. I give 
them anything. In our business we consider them 
all ‘dope, —the whole business. (Rec., 1348-9). * * * 
When a man comes in and asks me for a ‘dope,’ I 
give him ‘Dope,’ and if he asks me for ‘Coca-Cola’ 
I tell him I have not got ‘Coca-Cola,’ but I can give 
him some ‘Dope.’ Sometimes he says he don’t want 
it, and sometimes he says, ‘all right, give me that.’ 
Customers ask for ‘dope,’ using the word ‘dope.’ I 
never have had them reject what I gave them on 
the ground that it was not what they asked for. At 
Louisville customers frequently came in and asked 
for ‘dope.’ I gave them something besides *Coca- 
Cola,—some of the other cola drinks. I done that 
for the reason of the price, that is all,—not on ac- 
count of the goods,—that is ‘Coca-Cola’ costs 70 
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cents up there, and the other cost 50. If they came 
in and asked for a ‘dope,’ and I gave them some of 
the other drinks, I considered that I was giving them 
aeniat theywesked for." (Ree, 1350). 


IS. M. TUCKER, bar tender, Birmingham, Ala.: 


‘We have the ‘Dope, ‘Cola-Nip, ‘Nifti-Cola,’ soda 
waters,—but the cola drinks, that would be just the 
‘Cola-Nip’ and ‘Nifti-Cola.’ * * * We use another soft 
drink, named in the Birmingham business just ‘Dope.’ 
Customers indicate these cola drinks by asking for a 


‘dope,’ and I give them a ‘dope. Sometimes they will 
ask for a ‘cola’ or a ‘Coca-Cola, and I tell them I have 
not got ‘Coca-Cola, but I will give you a ‘Cold-Nip’ or 
give a ‘Nifti-Cola, and they say, ‘all right. I always 
tell them we have not got ‘Coca-Cola.’ They will say 
give nea ‘Nifti-Cola’ or a ‘Dope’ or a ‘Cola-Nip.’ When 
customers come in and ask for a ‘dope, I do not con- 
sider they are making a definite and specific request on 
me for ‘Coca-Cola.’ Some people will not drink ‘Coca- 


Cola.” (Rec., 1353). 


OMER REED, bar tender at Morris tlotel Bar, Bir- 
mingham, Ala. : 


“We handle one cola drink made here in Birmingham, 
that ‘Co’Co,’ spelled ‘Co?Co.. We have been handling 
that since I have been here. Sam Worcester makes that. 
‘Dope’ is the only name we have for it. They come in 
and ask for ‘dope. When they ask for ‘dope’ I give 
them that ‘Co?Co.’ I never had any customers reject 
that ‘Co?Co’ when asked for ‘dope’ on the ground that 
it was not what they asked for. There is nothing on the 
bottle to indicate what is in there, only on the crown,— 
‘Co?Co’ on the crown. When our customers come in 
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and ask me for a ‘dope’ I do not consider that they are 
making a definite and specific demand on me for ‘Coca- 
Cola... The word ‘dope’ means to me, as applied to a 
soft drink, any of those cola beverages, in my opinion. 
When a man calls for ‘Coca-Cola, I would give him 
‘Coca-Cola’ if Thad it; I would not give him ‘dope.’ We 
have people come in and ask for a ‘Coca-Cola.’ I tell 
them I have not got it. They will say, ‘give me a 
“dope, | mn ecg oo): 


Kk. D. MONTGOMERY, manager of the Eastern 
Division of the Southern Bell Telephone Co., Birming- 
ham: 


“T go into soda fountains now and ask for drinks of 
that kind. I sometimes use a word ‘dope’ in asking for 
these drinks. \When [ask for a ‘dope’ I don’t know what 
I expect to get. I get anything i that line of beverage, 
—'Chero-Cola,’ ‘Coca-Cola,’ ‘Koke,—most any other 
drink that is put up in that beverage, because they handle 
so many different grades. * * * Ido not consider, when 
I go in and ask for a ‘dope, that I am making a definite 
and specific demand for ‘Coca-Cola.’ (Rec., 1358). 
* * * T happened to be in one of the bars and asked for 
a ‘Coca-Cola,’ and they said, ‘I have not got it, I can 
give you a ‘dope.’ I do not know how long ago that was, 
—approximately, say, two years.” (Rec., 1361). 


BDWeRD | OPLE, anveniploveesor the Southern 
Bell Telephone Co., Birmingham: 


“Cola drinks on the market are: ‘Chero-Cola,’ ‘Coca- 
Cola,’ and several different bottled drinks,—I am not 
familiar with the adopted name. I go into soda foun- 
tains and drink those drinks. I usually walk into a soda 
fountain, or saloon, and ask for a ‘dope.’ When I ask 
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for a ‘dope’ I expect to get most any of them. I mean 
by a ‘dope,’ several different bottled drinks, not a specif fic 
drink,—what the substance of it is I can notsay. When 
I go into a soda fountain and ask for a ‘dope,’ I do not 
consider that I am asking the dispenser specifically and 
defimitely to serve me with ‘Coca-Cola’ *** Ii | were 
served with ‘Rye-Ola, or *Ala-Cola, or anything of 
that sort, I would consider that I was getting what I 
asked for.” (Rec., 1404-5). 


i TE EIAM DAL Y@W tianager of the Mealth and 
Accident Insurance Co., New Orleans: 


“T believe my personal information ts that all that 
stuff goes under a common name of ‘dope’ or ‘coke,’ 
all those drinks.” (Rec., 1559-60). 
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Admissions of Plaintiff’s Witnesses. 


(a).— Those who admit that “Coke,” “Dope,” 
etc., mean any cola drink. 


eZine retaldruecist, Ftmvorth, lexas: 


“You asked why I suppose people would apply the 
name ‘dope’ to one dope and not apply it to all the other 
dopes: well, I have an idea they apply it to all the other 
dopes. Yes, they put them all in the same class, if they 
know there is another dope. I know people who would 
come in and say—if they asked somebody to take a drink 
—Do you drink Coca-Cola, or do you drink Koke?’ 
Well, it’s all dope, anyway—what's the difference? So 
go ahead, { will drink with you.’"’ (Rec., 1964). 
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J. M. PENLAND, a wholesale druggist, Waco, 
Texas: 


“YVesy ant acquaimtedvitin thesiactstiatetneme sarc 
various drinks on the market similar to ‘Coca-Cola.’ I] 
know that there is. Yes sir, [class those drinks as dope, 
most Of tlcm, * “= Ilon t knew that | wouldsclass. ali 
of them, because I don't know about them, but the ones 
I do know about I would class as dope, yes sir.” (Rec., 


1980). 


J OWE TIO CCHING = a) Coca-Cola “hettler a ittiinees: 
boro, Tenn.: 


“T do not know that I can give you the correct definition 
of the word ‘dope’ but I take it as meaning something 
like opium or morphine, something of that kind-that 
would be my idea about it. * * * ©. What does the 
word coke ordinarily mean to your? * * * A. Well, 
it carries with ft very much the same meaning that I 
gave you for dope, to me, to my mind. * * * If it has any 
meaning it is more like a ‘coke-fiend,’ or a ‘dope-fiend’ 
or something like that. Oh, ves, I have heard of a ‘coke- 
fiend.’ Oh, yes, sir, I have heard of a person taking mor- 
phine or cocaine anything like that—and referring to 
them as ‘coke-fiends,’ oh, yes, sir. Yes, I have under- 
stood that these cola drinks had some kind of drug in 
limon thames. some kind OF nanceme. “ec sir, Iohave 
heard sieecaid that they had@cocaine im them. “Rec, 


2017-18). 


CHIRISTY, a “Coca-Cola. Sbottler, Murtrees- 
boro, Tenn.: 


Yes, sr, I have heard of a person who used cocaine; 
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ine heard them referred to as a -dope-fend} and | 
ave also hear trem called cocainéfiends. (Ree, 2301). 
Pam VCs, sii awe called our crimk |imade trom Nerve- 
Ginecyrup| coke m 1902. All of ts at the factory 
called it coke, and the men that worked at the factory, 
and the people in general_—our customers. The fact of 
the business is they call all of these drinks ‘coke’ at 
times. These cola drinks are generally known as ‘cokes’ 


and ‘dopes.” ~ i Ree., 2304). 
VONAGE SOUMNT, a “Caca-Cola jobber, st. Lows, 


We. and former nmianufacturer of “Orin-Colav : 


pvwercteated a demand foronr diiniuinder thesiaine 
of ‘Orin-Cola.’ I place that beverage in the class which 
1 designate as cola drinks. It was known as ‘dope’ also.” 


(Kece., 2040). 


CLO wo tCh Ie formicmimearcdisnenser ol a 
number of dope drinks at Ocala, Florida, now of Charles- 
HOU een veal 


“A majority of the customers of the Anti-Monopoly 
Drug Store could tell the difference between the drinks 
that we were selling and ‘Coca-Cola.’ * * * ‘The reason 
why IT know that a majority of them could tell the dif- 
ference between the drinks we sold and ‘Coca-Cola’ is 
hecause they would tell me so. We had some customers 
that came there every day or two to our place and they 
usually came to our fountain. ‘The majority of our cus- 
tomers,—what | mean, regular customers,—don’t ask 
for ‘Coca-Cola’; they asked sometimes for ‘dope’ and 
sometimes ‘coke,’ but they knew they were not getting 
i@oca-Cola, (isxec,, 2066-7). ~ * * We called them 
‘dope, ‘coke’-—whatever the customer asked for. Q. 
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What names did you use to classify those drinks? A. 
We generally called them ‘dope.’ ” Rec., 2065). 


GEORGE L. SEIBERT, a soda dispenser, Mobile, 
Alahama: 


“Any one taking cocaine, you call that ‘dope,’ and it 
means a drug on the order of cocaine, that’s the only 
way I have heard of it, and a drink something on the 
order of ‘Coca-Cola.’ * * * You ask if there is any 
other drink I know of called ‘dope’; well, only om the or- 
der of ‘Coca-Cola.’ Yes, sir, any drink on the order of 
‘Coca-Cola isrcalledicoke andidape: seu ccna) e 


TTOHN W. GRAHAM, a soda dispenser, Mobile, Ala. : 


“When I got experience, a man came in, asked for 
‘coke,’ nine times out of ten he wants ‘Coca-Cola.’ ” 


“What does he want the tenth time? 


O. P. BLAND) 4 comiectioner, New Oileans, Lav. 


“Now, I want to tell you, if I handled ‘Koke’ or any 
thing they call ‘dope, and I handled *Coca-Cola’—I 
handled all three—and a man came in and ask for ‘koke’ I 
would give him ‘Koke,’ if he asked for ‘dope’ I would 
give him *Dope,’ if he asked for ‘Coca-Cola’ I would give 
him ‘Coca-Cola,’ but I handle only the one, and conse: 
quently I give him only that.” (Rec., 670). 


O. VM. BROW Na dite clerk sO miemialDi ne Store, 
Dallas, Texas: 


About three weeks ago at the request of the ‘Coca- 
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Cola’ representative, Mr. Peace, I put on a test at the 
Oriental Drug Store, of our customers coming in. Q. 
Well, now what proportion of these people that called 
for ‘coke’ during the time that test continued, wanted 
‘Coca-Cola’—that called for ‘coke’? A. Well, half of 
them any way. (Rec., 764). 


What did the other half want? 


(b).—All the rest of plaintiff’s witnesses admit 
they do not know, and are in no position to 
know, whether or not the slang expressions, 

“dope,” etc., are used to indicate the 
maker of the article, or merely to describe its 

characteristics. 


DAVE S. BAUER, a retail druggist, Mobile, Ala.: 


“No, sir; you did not understand me to say that 
I carried no other soft drink but ‘Coca-Cola’; I said 
Homother Gola cniinks. Kee, 536). ** * Nos sir: 
I don’t know the names the public use in calling for 
iecemlimenolc colashbeveraves., (Rec, 542), = * 
No, sir; I don't know the names by which the pub- 
lic asks for these drinks of that class. I don't know 
whether they ask for those drinks by the name of 
ope and) coke, or not. No, sir; | domt know 
whether ‘coke’ and ‘dope’ are also nicknames for 
those drinks. (Rec., 543). 


Care PCHURCH atretal drigcist, Mobile Ala. 
(Tee, SPA 


“No, sir; I have never handled any other bever- 
ages similar to ‘Coca-Cola.’ I have never handled 
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any other cola beverages except ‘Coca-Cola.’ No, sir; 
I have never seen any other cola beverages bought 
or sold. *** No, sir; Idon't know what names the 
public use in asking for these beverages. * * * I 
don't know whether the public calls for these bever- 
ages under the names of ‘coke’ or ‘dope.’ ” 


‘EF. R. ALBRIGHT, a retail druggist, Mobile, Ala. 
(Nee, 260): 


“No, sir; we don’t handle any other drink now 
except ‘Coca-Cola, and so, of course, I don’t know 
what the users of other drinks call their particular 
drink.” 


GEORGE L. SEIBERT, a soda dispenser, Mobile, 
Wl Recemae 


“No, sir; we don't handle any other cola drinks 
at our fountain except ‘Coca-Cola.’ I have never 
heard anybody ask for any other cola drinks than 
Coca-Cola.” 


ROBERT W. ELLIOTT, a soda dispenser, Mobile, 
Ala weiicemson)) 


“Of course, we don't handle any other cola drinks. 
Yes, sir; I am entirely a ‘Coca-Cola’ man, and so is 
my establishment,—that is, we sell nothing on that 
order except Coca-Cola. “a eeu course, | don t 
know what other people call their particular dope, or 
their particular drink, rather; I don’t know whether 
they call for these drinks as ‘coke’ and ‘dope,’ or 
not; nor do [ know whether or not ‘dope’ and ‘cope’ 


20% 


are common names for cola beverages as nmelics. 


(Rec., 566). 


aie, WOOD) a retail druceist, Befobile, Ala. (Rec., 
57023): 


“No, [ have not handled any other cola drinks in 
my place. —nothing but the ‘Coca- Cola, and a stuff 
called ‘Dope and ineke NWO, sir; | dom know 
avyiit Other peoplevcalltneiy particular drinks: =~ * 
No, sir; I don't know what people would say when 
they-call tor them, * * * 7 Np, sit ; have never iteard 
of any cola drinks on the market but the ‘Dope’ and 
WKoke’ products. {1 dont know wlrat names the 
trade calls for in the retail drug stores. I don't 
know whether or not they call for these other cola 
Cignikcs under tineenanies Of Cope and coke = = * 
I have been in the ‘Coca-Cola’ business all my life, 
and have handled nothing but “Coca-Cola’ except 
this product previously mentioned, and only a gallon 
Ota Otecourse, |dont pretend to know the 
names the trade uses in calling for the other drinks 
of a similar character.” 


evi DE CAG “ewliolésale (ruses Wkico, lex. 
Uiec:, pel eZ) 


ae 


“T don't know the nicknames by which the public 
asks for other cola drinks. I don’t know whether 
they ask for those drinks by ‘dope, ‘shot in the arm,’ 
and these other names, or not. I have been a regular 
(ewer iiiandine Coca-Cola’ alll the time, and, of 
comece uot living handled or dealt im the other 
cola drinks, I haven't paid any attention to the 
other people handling the other trade in the other 
drinks. I haven't had an opportunity to observe 
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them. Not having dealt in any other drink similar 
to ‘Coca-Cola, I am, of course, not familiar with 
the customs and habits of the trade, and customers, 
and the names they use in asking for those different 
drinks in soda fountains. JI am not familiar with 
the preparations to any extent.” 


T. J. apPAIZ LID paer etal drtiecist, Vor tvoriie lex 
(Ree.,, 19a 


“Well now, I don't know what nicknames the pub- 
lic commonly applies to other cola beverages at foun- 
tains where they are served, or what beverages they 
want when they ask for ‘coke’ and ‘dope’ at other 
fountains.” 


GEORGE S. MORSE, a retail druggist, New Or- 
leans, La. (Rec., 647): 


“No, sir: I have handled none of the other sort 
of drinks. * * * © course, | don t know what the 
‘other soft drinks are, or what names the habitues 
call for them under.” 


CECE SRODGERS: aretailciueerst, Dallace lex 
(REGe757-o))- 


“Ihave never seen any other similar drink to 
Weca-Cola, ~ * > 9 ese si aaaecstablicshiment 15 
well known as keeping ‘Coca-Cola.’ It has always 
enjoved that reputation, and my customers are 
‘Coca-Cola’ customers. I have had them verv often 
to make the remark that they would walk two or 
three blocks out of the way because they knew thev 
were going to get genuine ‘Coca-Cola.’ Of course, 


Zo) 


iMearer t them, t kécp reetilar habitues of “Coca- 
Cola,—try to keep a regular trade as regular 
habitues of ‘Coca-Cola.’ ” 


ee Ole SCHIROMN a retail drugeist, Dallas, Tex. 
(Rec., 742-4) : 


“Yes, sir; | mean by that I have handled no other 
similar drink,—nothing similar to ‘Coca-Cola, — 
and never have. My custom is built up as a *Coca- 
Cola custom 11 that particular line, and, of course, 
I try to keep it, and thev so understand that I am 
catering to the ‘Coca-Cola’ taste and custom. * * * 
I know that drinks are served that are similar to 
‘Coca-Cola “at other fomntains,— * ~~ 1 have 
drunk some of them,—I have no experience of my 
own knowledge to know what the run of the cus- 
tomers call for. We don't buy anything that looks 
like ‘Coca-Cola’ but ‘Coca-Cola.’ ”’ 


CHARLES R. SMITH, a retail druggist, Dallas, 
fiexas (ec., (47): 


“Wes, sit; my store is recognized as a “Coca-Cola 
store; | mean by that, that, I handle ‘Coca-Cola’ to 
the exclusion of other similar drinks.” 


ieee I ONG a retail dineeist, “Dallas. lexas. 


(Geec., 749): 


“We have the reputation of being the largest dis- 
penser of ‘Coca-Cola in Dallas, and we handle large 
quantities of it. \We make that our specialty, and 
Since we cater to it. we Want that custom and we 
Cciiamin do keepit, *** Our cistemers, af course, 
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are ‘Coca-Cola’ customers; they come there because 
ihey know they can get ‘Coca-Cola’ there. * * * 
Everybody in Dallas knows they can't get anything 
but ‘Coca-Cola’ from me. No soft drinks similar 
fo that are carried. 2 IN colandrinixc: 


A. M. TIMMS, a retail druggist, Dallas, Texas (Ree., 
7a4+): 
“J don't handle anything else except ‘Coca-Cola.’ 


I don't handle anything else of that class,—any rival 
drink, cola drink.” 


JAMES ROCE RS a tetallidimectstm Wallac slexac 
(REGe 7 a. O)e 


“Yes, sir; I know from the financial side that I 
have a very large ‘Coca-Cola’ business. In our 
fountain we specialize on that to a certain extent. 
** * No, sive lravemmernricd any Otter rival 
cola drinks,—those that claim to be in the same 
field as ‘Coca-Cola’; we don’t handle anything else.” 


S Y. ALTHOFF, a soda dispenser, Dallas, Texas. 
Oiec., 03) ¢ 


Wreare not selling any diimc OTe same mature 
at the Owl Drug Company. We handle ‘Coca-Cola’ 
Grelusively. * rey Cn ii wour Cclistomersm are 
‘Coca-Cola’ customers. They come to us because 
they know we sell it. [It 1s our boast, our brag that 
we dispense pure ‘Coca-Cola,’ and nothing but pure 
‘Coca-Cola.’ 

O. M. BROWN, soda dispenser, Dallas, Texas (Rec., 


704): 
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“No, sir; we don't handle any other rival drink 
of ‘Coca-Cola, —that is, any drink of the same 
general kind.”’ 


Is. B. THOMAS, a retail druggist, (Rec., 771): 


“ANG, sir. I carry no oiler drinks of the kid of 
‘Coca-Cola,’ other than ‘Coca-Cola.’ ”’ 


Ce) ING STON wreraildiruceist, (hee, 792); 
“T have handled ‘Coca-Cola’ altogether,—nothing 
it Coca-Cola, * 


Ieee OWE ea retanlecliticorst sdalions | hewis: 
(Ree 


“I handle ‘Coca-Cola’ strictly, and don’t handle 
anything else.” 


J. F. REDDING, a retail druggist, Atlanta, Ga. (Rec., 
y= 


“Nor sir; | have never handled any other beve- 
rages sinilar to ‘Coca-Cola’ other than ‘Coca-Cola.’ 
es Wily, no, sir: | don tknow as I do know of 
any similar beverage to ‘Coca-Cola’ that is being 
sold in Atlanta. * * * JI could not say they are on 
the market because | don't handle them. Probably 
thev are, but I don’t know that.”’ 


ee eID ILOCK. a retail druggist, Atlanta, Ga. 
(Rec., 483-4) : 


“Tama regular customer of the Coca-Cola Com- 
pause Sou asks it | laveever secnranvalkeess 
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or barrels in which the other cola beverages on the 
market are shipped; we don't handle any other 
kind.” 


LINTON STEPHENS, a retail druggist, Atlanta Ga. 
(Rec., 486) : 


“No, sir; | have never handled anything else but 
‘Coca-Cola at my fountain * * * I never did 
handle anything but ‘Coca-Cola’ at the fountains 
where I worked.” 


TC) MARSIAAILL, a tetail ditigeist,. 2 WlaniiaGas 
(Rec 405). 


“Yes, sir; I have heard of other beverages similar 
to ‘Coca-Cola’ asked for at soda fountains,—but we 
never did sell them at all.” 


j B. PENDIRGAST, atmetailttiieeist, Atlantay Gar 
(Rec 497 e 


“\We have no other similar beverage in our foun- 
tain but ‘Coca-Cola.’ No, sir; we haven’t any other 
so-called cola or caffein containing beverage in our 
fountain.” 


E. EWHER, a retail druggist, Dallas, Texas. (Rec., 
808) : 


“No, [carry no other drink of that kind but ‘Coca- 
Cola,’ at my fountain.” 


W. H. RAMSEY, a retail druggist, Dallas, Texas. 
, NeGr oZUr 
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Novsir; ldonpieseine anjygothemdriniks of that 
kind but ‘Coca-Cola.’ ” 


eee Mt ieasretrail drtigcistallas texas, (Rec, 
B25) 


J 


“\Vethase never soldinotime but Coca-Cola, 


Ue BRIV VON wager drugeist, Dallas, Texas. 
Sool): 


“T have sold nothing but ‘Coca-Cola’ all my life.” 


EVUWARD T. LANGAN, a lunch room proprietor, 
but formerly a soda dispenser, Chicago. (Rec., 894): 


“Hor the last twelve years | should say I have 
sold “Coca-Colay * * * f haven't dispensed anv 


of this great number of cola drinks that are on the 
Mankwe (ixec., $97). 


F. M. GREEN, a retail druggist, Atlanta, Ga. (Rec., 
454): 


“No, sir; I have never handled anv other drink at 
ny soda fountain that tasted anything like ‘Coca- 
Cola. I have been a customer of the Coca-Cola 
Company of Atlanta, Ga., ever since I began to 
handle that stuff.” 


iS |AMIes, a retail druggist, Atlanta, Ga, (Rcc., 
461): 


0; sir; [have never handled amy other cola or 
Caiteim containing beverage except ‘Coca-Cola.’ ” 
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ALENANDERVORUICK SIVAN Ky propiicionmotea 
cigar store and soda fountain, Atlanta, Ga. Rec., 463): 


“Wes, sir; we dispense, Coca-Cola, =~" iliite 
other drinks we serve at our fountain are lemon 
and lime, vanilla soda, orange-ade, chocolate, root 
beer, &c.”’ 


J DoT PAWRENCE aneruldruceiste amt 
(Recwa7inie 


“T never had anything else that was made for 
‘Coca-Cola.’ ™ 


DAVID G, WISE, a retul drugeist, Atiamta, Ga. 
(Rec, 476). 


“No, I never handled any drink simiar to ‘Coca- 
Cola’ since I have been in business,—none of the 
so-called cola beverages or caffein containing beve- 
rages. Oh, ves, I have been quite a good steady 
customer of the Coca-Cola Company all the time, 
very much so,—we get a very nice rebate at the end 
of the year.” 


JOHN NEHOS, proprietor of a soda fountain, At- 
laymen, (Cia, (Neen ol): 


“Oh, no, | have never adam other dink ot 4 
tate and color similar to ‘Coca-Cola.’ ” 
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SCHEDULE XIII. 


Defendants’ Goods Have Not Been Passed Off 
As Plaintiff’s Goods. 


In Plaintiff's Schedule 6 under the caption “The prod- 
uct of the Koke Company has been systematically and 
habitually sold to the public as Coca-Cola,” plaintiff cites 
only two witnesses whose testimony tends in the slightest 
degree to support the pretentious claim thus made, 
mamely, 1), P. English andab. W. Fuller, the toriwer 
now an exclusive dealer in “Coca-Cola,” and the latter 
now a soda dispenser in an exclusive “Coca-Cola” es- 
tablishment. 


There is no pretense that defendants had any sort of 
knowledge of the alleged circunistances these two parties 
relate, or that defendants are in any manner responsible 
for what they say occurred. elf their statements could 
be accepted as true and taken at their full face value, 


what they say would not sustain the extravagent claim 
that defendants’ goods have been “systematically and 
habitually sold to the public as ‘Coca-Cola,"—at best it 
would only go to show that in two isolated cases, wholly 
unknown to the defendants, a dishonest drug clerk in 
instance, and a dishonest soda jerker in another, served 
patrons of the fountains where they were employed with 
defendants goods when “Coca-Cola” was asked for, and 
that in one case this practice continued only about a 
month before it was stopped by the management, while 
in the other it continued about two and a half months, 
when it was entirely discontinued. Of course, defend- 
ants could not be held responsible for that a dishonest 
drug clerk or soda jerker, or even a dishonest retail 
dealer, might do without their knowledge, consent of ac- . 
quiescence, and without aid, suggestion or inducement 


306 


from them. Coca-Cola Co. vs. Branham, et al, 216 Fed., 
264 ;-Miimm vs. Kirk, 40 Fed., 589. 


But as a matter of fact, the stories these two young- 
sters tell are of exceeding doubtful occurrence. 


English says he was employed at the Palace Drug 
Company, Dallas, Texas, from May Ist to December 
Ist, 19103. (Ree, $03)> that |2*G. Pyle was iamacer 
only until July 15th, 1913, when Messrs. Florence & 
Nossick took over the business, and thereafter carried 
“Coca-Cola “exclusively. “( Recao02 )  rles-aycamnat 
during the two and a half months that Pyle was man- 
ager, from May Ist to July 15th, 1913, when people 
came into the store and asked for “Coca-Cola,” the 
soda dispensers would serve them “*Koke.” (Rec. 802). 
He says that during that time the Palace Drug Com- 
pany ‘handled Koke, and I[ think they handled it ex- 
clusively. I don’t think they handled any ‘Coca-Cola.’ - 
I never heard of them buying any while J was there.” 
(Rec., 802). He adnits, however, that he was only the 
prescription clerk, (Rec., 803), and that, “of course, I 
did not buy the soda fountain syrups which they served, 
myseli. ladon t remember that | ever ordered any. 
(Rec., 807). [te admits that he did not even bring up 
the syrups from the basement and put them in the foun- 
tain, but that the negro porter always did that, (Rec., 
80+), and that as a matter of fact “*Koke” and ‘‘Coca- 
Cola” were so nearly alike that he could not tell, from 
looking at or tasting the syrup, whether it was “Koke”™ 
or “Coca-Cola” that was actually in the fountain. (Rec., 
804). He admits that “the part of the store which I oc- 
cupied was the prescription department,’ and that “the 
prescription department is in the rear of the store, and, 
as a rule, 1 am not visible while making prescriptions, — 
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I made them behind the counter. I had nothing to do 
with the soda fountain at all.” (Rec., 803). 


On the other hand, J. G. Pyle, the manager of the 
store, says, ‘I carried both ‘Coca-Cola’ and ioe, = 
GRtec, 1722), and sheowas that during the two and a half 
months that he was manager in 1913, he purchased 600 
gallons of “Coca-Cola.” (Rece., 1723). He says that 
“Koke” was kept in one compartment in the fountain, 
anc (Coca-Cola im anothers ( hee, 1722); that Kolke 
was kept in the “simple syrup” jar, while “Coca-Cola” 
was kept in a jar labeled “Coca-Cola,” (Rec. 1729) ; that 
he always kept two regular soda dispensers, (Rec., 1721), 
who had specific instructions to always serve “Coca- 
Cola” when it was asked for (Ree., 1722); andmthiat 
"Koke” was never sold when “Coca-Cola” was asked 
fOiio ms knowledee, "Kec, 17231). 


It is plain, therefore, that when English said it was 
“Koke that wes served "en calls for Coca-Cola,” he 
was not stating a fact within his own knowledge, but 
an inference he had drawn from the erroneous assump- 
tion that the store had nothing but **Koke” in the foun- 
tain. He knew the dispensers were serving something 
when “Coca-Cola” was called for, and, being under the 
mistaken impression that they had no ‘“‘Coca-Cola” to 
serve, jumped at the conclusion that they must be serving 
elcoke puters the store did carry “Coca-Cola “as 
well as ““Koke, and carried it for the express purpose 
of supplying the demand for “Coca-Cola,” and as the 
dispenser s were strictly enjoined to always serve “Coca- 
Cola” when it was asked for, it is highly probable that 
what they actually served to those who demanded *‘Coca- 
Cola Swas, inwact, “Coca-Cola, and that Eneilsh’s as- 
sumption that it was **Koke” was due entirely to the un- 
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warranted inference drawn from the false premise that 
“he did not think” they had any Coca-Cola.” 


On cross-examination English went a step further 
and said that he himself had served drinks at the foun- 
tain, and that he personally had sold “Koke” for “Coca- 
Cola “iMiaes 


“Imieameto say that Isold Koke for Coca-Cola, *** 
In the morning before the others got down I served a 
good imatiy drinks, (Rec., 803). * * * You ask hom 
often [ served behind the counter,—I would open the 
store every other morning, and I would be there usually 
about twenty minutes before any of the other clerks got 
down, and people would call in and ask for ‘Coca-Cola’ 
and I would serve them.” (Rec., 804). 


But, as he was under the mistaken impression that 
ther@evas no “Coca-Cola Gi tite fountain, and that it 
was all just ““Koke,” it is obvious that he might have 
been, and probably was, actually serving “Coca-Cola” 
without knowing it. He admits that he invariably drew 
the syrup for the drinks he served from the jar labeled 
“Coca-Cola,” (Rec., 804) which was the jar containing 
the “G@err@ciae ikec, 1727), 


He admits that the manager, J. G. Pyle, did not open 
the store m the morning (Rec., 804), and that “I 
couldn't say that I reported to my bosses that I was 
scrvmle Woke as Coca-Cola, @Ree7305) ** * “inever 
did go to Mr. Pyle and tell him about anything like that.” 
(Rec., 806). He adds, however, that “there wasn’t any 
occasion for me telling him I was palming it off, because 
he knew it,—he was buying it and knew what went in.” 
(Rec., 805-6). But this was just another inference 
based upont he erroneous suppositition that Pyle hadn’t 
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bought any “Coca-Cola,” and, consequently, must have 
known it was “Noke™ and not “Coca-Cola” that was be- 
ing served when “Coca-Cola” was asked for. As Pyle 
had bought “Coca-Cola,” and 600 gallons of it at that, 
it is clear that English’s inference was not justified. 


Finally, English says that he personally served drinks 
from the fountain, not only early in the mornings before 
the other clerks got down, but at various times through- 
out the day, and that Pyle saw him serving drinks there 
day after day, and repeatedly saw him serving “Koke” 
fon Coca-Cola. ‘{ Rec..7806) ee™satys: 


“| never made any record of ‘les tiunes#he has 
seen me behind there, but it has been a good many 
fires. i heresawere amily ay cinyauliewn: days at a 
time when he did not see me behind the counter at 
some time during the day serving drinks. I have 
no doubt he saw me serving *Koke’ for ‘Coca-Cola.’ 
You ask 17 | anWsure he did: yes, We%saweme.”’ ( Reéc., 


806). 


iit werestrue than Hirelisin readily did seme <ditiales 
at the fountain, and that Pyle saw him doing so, and 
saw him serving something to people who asked for 
“Coca-Cola,” that wouldn't be any indication that Pyle 
had the slightest idea but what English was serving 
“Coca-Cola” on all such calls. Both “Noke” and “Coca- 
Cola were in the fountain: the dispensers had very 
positive orders to always serve “Coca-Cola” when it 
was asked for; and Pyle would naturally have assumed 
that his orders were being obeyed. If he had observed 
the jar from which English invariably drew the syrup, 
he would have seen that it was the “Coca-Cola” jar, and 
would have known that what he was serving was indeed 
“Coca-Cola.” English’s statement that Pyle “saw him 
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serving ‘Koke’ for ‘Coca-Cola,’”’ is nothing more than 
an unfounded assumption. English “thought” there 
wasn t any Coca-Cola iiithe fountain, ives thought 
the jar labeled “Coca-Cola” contained only ‘*Koke” 
(Rec., 804) ; and, consequently, he “thought” that what 
le was serving was “Koke,’ and that Pyle, who pur- 
chased all the soda fountain syrups, must have known 
it; when, as a matter of fact, “Coca-Cola” and ‘Koke” 
were both in the fountain, in separate containers,— 
thes Koke inthe simple Syrup Sjanamd the Woca- 
Cola” in the jar labeled “Coca-Cola” from which Eng- 
lish drew the syrup for the drinks he made,—and, 
whether he knew it or not, what Inglish was serving all 
the time was “Coca-Cola.” 


But the truth is, as Iinglish at first swore, that he 
was only the prescription clerk, that he occupied the 
prescription department at the rear of the store where 
he could not see what was going on at the fountain, and 
that he did not serve any drinks at the fountain and had 
nothing to do with the fountain department at all. (Rec., 


803). 
|. G. Bag 


“We did business in Dallas, Texas, under the 
nameot tie Palace Drug Co. At that time we had 
in our emplov D. P. English * * * He is a pre- 
scription man. I never saw him dispense any,—if 
herdid it was while I was out. He never did‘any 
of it. I always kept a couple of soda men, and, if 
he ever dispensed any, I did not know it. (Rec., 
W/20-1) * * * I do not Suppose he ever dyexea 
drink, unless he did it for himself,—sometimes 
those fellows will draw their own drinks,—but I 
never did know him to sell a drink of any kind. 


ol 


o> lias not lis bieiness to deit. (Ree, 
1722-3). * * * I gave the dispensers instructions 
with reference to the sale of *“Koke’ and ‘Coca- 
Cola. I had sezveral |separate[ compartments to 
keep it in, and I told them if they called for ‘Coca- 
Cola’ to give ‘Coca-Cola, and if they called for 
‘INoke’ to give them ‘Noke. I never told any of 
our dispensers to substitute “Koke’ avhen ‘Coca= 
Cola’ was asked for. I never told D. P. English to 
substitute “Koke’ when ‘Coca-Cola’ was asked for. 
I never thought he had anything to do with the 
(Cocas@ola hiciiess, > ~" eNone of Our dispensers, 
or D. P. English, or any one else connected with our 
establishment during the time we were handling 
‘Koke, ever sold *Koke’ when ‘Coca-Cola’ was 
asked for, to my knowledge. I never heard that 
they had done so. I always instructed them not 
to do it. If they did it, it was against my instruc- 
els, 6 Ree 1723). ~*~ * S@meourse, | could not 
stand there and watch them and see what they were 
serving. I took it they would do what I told them. 
If I thought they were not, I would not have kept 
them working. I always felt satisfied they were 
dome eenat | told them, (Ree, 1728)" * ** It 
would not be difficult for a soda man to know what 
eee cer vino. s(iec,, 1/2728). ** They could 
mistake one for the other, 1f they had been side by 
side and no labels on them,—they could have gotten 
them mixed up,—but we were very careful not to 
get one in the other; there was no reason to do so.” 


(Rec., 1728). 


The alleged substitution of “Koke” for “Coca-Cola” 
was evidently an after-though with I‘nglish. He said 
that, when he was called on by plaintiff'rs representa- 
five tor tiie pilrpose of securing him as a witness, “I 


SZ 


did not tell him this story about substituting ‘Koke’ for 
‘Coca-Cola.’ * * * J] did, however, tell them that I was 
serving ‘Koke’ instead of Coca-Cola.’ Rec., 806-7). 


The other witness plaintiff has produced to prove that 
defendants’ goods are “systematically and habitually 
sold to the pubic as ‘Coca-Cola, is B. W. Fuller, who 
says: (Rec., 833-4). 


“The Kirby Drug Co. at one time dispensed ‘Koke’ 
over its counter. They carried it exclusively the 
Jast month or so while I was there. * * * You ask 
if they sold it as ‘Koke’ or as ‘Coca-Cola’; they 
sold it as both. If a man came in and called for 
‘Coca-Cola,’ they served hun ‘Koke,—they didn't 
have anything else to serve him, sometimes they told 
him what they were serving,—told him it was ‘Koke’ 
and sometimes they didn’t,—supposed to tell him 
along towards the last, they were supposed to tell 
him it was ‘Koke. You say you are not trying to 
find out what they were supposed to do, but whether 
‘Koke’ was sold by the Kirby Drug Co. as ‘Koke’ 
or as ‘Coca-Cola’; as both,—first it was sold as 
‘Coca-Cola, as long as it lasted, and then they sold 
it as ‘Koke’ as long as it lasted, and then they sold 
it as “Koke. It must have been about a month, I 
guess, that they sold it as ‘Coca-Cola.’ (Rec., 834). 
7 Swowask 11 my boss did notetellmme to tell 
customers that we were serving ‘Koke’; that’s along 
towards the last part, he told me to tell them I was 
selling Koke (Rec. S35)me = Llowatds tlie 
last I sold it as ‘Koke’ to them, I did not pretend it 
was ‘Coca-Cola. When I left the company, my last 
service there, I was serving ‘Koke’ pure and simple 
toiiiv customers, and they knew it.” (Rec., 836). 
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The witness is evidently confused. It seems that up 
to the last month or so the Kirby Drug Co. carried both 
e€cca-Cola amd) (Koke, “and, “rlien hie says, “first it 
was sold as ‘Coca-Cola,’ as lony as it lasted, and then they 
sold it as ‘Koke,’ ” what he evidently had in mind was 
that they sold what “Coca-Cola” they had left on hand 
as “Coca-Cola” as long as it lasted, and then, when it 
ran out, and they had nothing left but *Noke,’ they then 
told their customers that what they were serving was 


**Koke.” 


It is highly significant that Fuller, who was formerly 
omerotatine sodasdispensers at the Palace Drug Co. (Rec.., 
Sons iom@evenwasied by plamitiii 1f “Koke” was 
ever substituted for “Coca-Cola” at that store. Evidently 
plaintiff preferred to prove the fact by a prescription 
clerk who admitted he had nothing whatever to do with 
the soda fountain department. 


On pages 142 to 157 of plaintiff's schedules, plaintiff 
quotes some extracts from the cross-examination of 
twelve of defendants’ witnesses, stating in the caption 
that these extracts “clearly show the deliberate, sys- 
tematic passing off of the Koke Companies’ product for 
‘Coca-Cola. This must be intended for a joke, because 
certainly none of these witnesses says he sells defend- 
ants’ goods for plaintiffs. On the contrary, they all 
distinctly state that they always serve plaintiff's prod- 
uct when asked for “Coca-Cola,” and that it is only when 
their customers ask for “coke,” “dope,” *shot-in-the- 
arm,’ or some such expression that indicates merely the 
kind of drink desired without giving any information 
as towwhat, af any, brand is preferred, that they ever 
serve defendants’ product. ‘These witnesses do state, of 
course, defendants’ product costs them less than plaint- 


iff’s, that they are in business to make money, and 
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that they naturally like to handle defendants’ good be- 
cause they can make a larger margin of profit on them, 
and that, therefore, they prefer to sell defendants’ goods, 
and nearly always do sell them, when customers do not 
mention the brand of cola drink they prefer but just ask 
generally for that kind of drink. This, however, is in 
no sense a sale of defendants’ goods and plaintiff's goods. 
Tt is nothing more than sound business policy. 


On page 157 of plaintiff's schedules in this statement: 
“Tn the following instances bottled ‘Koke’ was passed off 
without comment in response to requests for *Coca- 
Cola, *; and on the next page is a tabulation of the testi- 
mony of four of plaintiff's detectives, Hlogan, Bogner, 
Gillon and Wilkins, showing the names and addresses of 
the dealers in bottled goods from whom they purchased 
some 35 or 40 bottles of “Koke,” together with the dates 
of the purchases and the pages of the record where the 
testimony relative thereto may be found. 


Plaintiff must have been hard pressed, indeed, for 
evidence of “fraudulent substitutions” when it had to 
bolster up its case with testimony of this sort. Not one 
of these detectives was deceived in the slightest by what 
he got. Jach one of them knew, as soon as he saw the 
bottle, that it was “Koke” that was being handed out to 
him, and not “Coca-Cola,” and it is plain, from an in- 
spection of the bottles themselves, that anybody would 
have known so, too. 


Clarence |. Hogan and BaaieGillon tivo Pinkerton 
detectives (Rec., 648, 659) made their purchases to- 
gether. All told, they found four saloons out of twenty 
they visited that handed them bottles of ““Koke’ when 
they asked for “Coca-Cola.” (660). Plaintiff's exhibit 


one 


iiemromi 22, inclusine, represent the bottles they pur- 
chased. 


CLARENCE J. HOGAN: (Rec., 649): 


“\Ve have produced all the *Koke’ that was of- 
pened tis tor Coca-Cola, ** * ‘Ihese purchases 
ete are the only onesais to which axe got results. 
a Vou say youre tor grantéd we were not 
deceived whenwe goritavhy sure not.*** Sure 
we know what it was when we got it. * * * There 
were places where we asked for ‘Coca-Cola’ and they 
didn't have it, but told us they had nothing but 
‘Koke.’ In such instances as that we didn't take any- 
thing, but walked out of the man’s place. IT haven't 
the slightest idea how many places of that kind we 
rettminto, unless 1*rould rerér to my motes, ~*~ 
but we did go to a great many places where they 


told us they had no ‘Coca-Cola’ and offered us 
‘Koke.’" Ree., 649-50). 


ia) GILLON, {Rec., 661-2): 


olitcacli place me went imto,ase called first ior a 
glass of ‘Coca-Cola, and they served us out of the 
hottle—thevy poured it out of the bottle into the 
glass,—and we drank froin the glass. They gave us 
a drink, which we drank in each instance. When 
mec drank tlre drink, we asked for a bottle of that 
drink under some circumstances, and under other 
circumstances we didn't ask for it. In each instance 
T saw the drink which was served to us in the bottle 
which it was served, and, in those cases where we 
got a drink ina glass, J knew what the bottle con- 
tained before I drank the stuff, so that I was not 
deceived atvany time by what | drank. In each in- 
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stance where I ordered a drink and got it ina glass, 
and followed it up by an order of a bottle, in each 
such instance I saw it was a bottle of *Koke’ that 
had been served to me in the glass before I ordered 
it and imcach instance witere 1 iailedite o1derma 


bottle to take away with me, I was satisfied it was 
‘Coca Colan 


PRANKS GOGAT, Kece 65273) 5 


“Mir Condon and miygselt went into a hbar-1oona, 
called for a glass of ‘Coca-Cola, and they took out 
a boule of Woke, poured it ima glass, andiwe drank 
a part of it; then we asked them to sell us a bottle to 
take with us,—a bottle of *Coca-Cola,’—and_ they 
wrapped up a bottle of “Sokey ** * \We kepr that 
up, | suppese, two or three weeks.) Yiesisitaamnar < 
alle cot. ~ * * ‘some places told us tie, led 
‘Koke’ and didn't have *Coca-Cola,—a great many 
places told us that,—and, when they offered us 
‘KNoke, avhy theinendidiy inthis = > Ves site 
we have produced all the ‘Koke’ we got in our search. 
We were employed to get that stuff if we could; we 
went out to see 1f they would sell us *Koke’ for ‘Coca- 
Cola. * * * \We went to see if we would get a sub- 
stitute for ‘Coca-Cola,’ and, when we got it, we got 
what we were searching for,—got the evidence 
against him. Of course, when those fellows gave 
us a bottle wrapped up, we knew we had them.” 


(ec, 653). 


GEORGE H. WILKINS (Rec., 886): 


“You ask if I didn't know these bottles were not 
‘Coca-Cola’ as soon as I looked at the bottles: in one 
case they were wrapped up. Of course, I could not 
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tell what they were when they were wrapped up, but 
as soon as I opened the bundle and saw the bottles, 
I Kiet that thevwere net Coca-Cola * 


The mere offering, or selling, of one product to a pur- 
chaser when another is asked tor does not by any means 
necessarily constitute unfair competition, nor does it 
necessarily amount to a sale of the one product “as and 
iometic other. It is onl eben decepfion is practiced, 
—when the purchaser is deceived and thinks he is pur- 
chasing and receiving goods of one manufacturer when 
in he is receiving goods of another manufacturer,—or 
when there is a reasonable probability of deception, that 
unfair competition exists. \When a purchaser asks for 
goods of one manufacture, and the vendor presents him, 
instead, with goods of another manufacture, put up in 
a package so readily distinguished from the packages in 
which the goods asked for are usually marketed that 
the purchaser either Knows, or in the Geercise of ordi- 
nary care ought to know, that the goods he has received 
are not what he has asked for, then no unlawful substi- 
tution or unfair competition has been practiced, but, as 
Smee by the Circuit Court of Appeals for the Eight Cir- 
enitin i aiwer Baker & Co. cs. Gray, 192 Fed, 926, the 
transaction amounts to— 


“a proposition to the purchaser to accept that [the 
goods offered to him] in lieu of what he asked for.” 


As said by Mr. Justice Clifford in McLean cs. Fleming, 
ome S. 245, (24 1. Ed., $28): 


“A court of equity will not interfere when ordi- 
nary attention by the purchaser of an article would 
enable him at once to discriminate one from the 
Other. 
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And as said " Mr. Justice Jackson in Columbia Mill 
Vo.us. Alcorn, 150 U.S. 464 (37 L. Ed., 1144): 


“Fiven in the case of a valid trade-mark, the simi- 
larity of brands must be such as to mislead the 
ordinary purchaser.” 


If the mere offering or selling of goods of one manu- 
facturer to a purchaser who has asked for the goods of 
another manufacturer, in and of itself constitutes unlaw- 


ful substitution, or unfair competition, notwithstanding 
the fact that the respective packages are so readily dis- 
tinguished from each other that ordinary purchasers 
using ordinary care to ascertain what they are getting 
could readily detect an attempted substitution, then it 
would be unlawful substitution and unfair competition 
to hand a purchaser who had asked for “Coca-Cola, aa 
package of “Lydia E. Pinkham’s Vegetable Compound,” 
or oi (Dr Bells Pine laine son asbottlero:s Vines 
Winslow's Soothing Syrup, or of “Wine of Cardai, 
“Iron Brew, MoxieW Sarsapanillan oot Beers lense, 
Cream or Peruna. A purchaser who was so careless and 
indifferent as to what he was getting as to accept any of 
these things for “Coca-Cola,” would no doubt as readily 
accept an apple for an orange, a cucumber for a water- 
melon, or a pumgranite for a prune. Such purchasers 
the law does not protect, nor will it give one manufac- 
turer rather than another a monopoly of their trade-by 
doing more than requiring each manufacturer to so 


name and dress his product that an ordinary purchaser, 
exercising ordinary care to ascertain the source of its 
manufacture, can readily learn thah fact by a reasonable 
examination of its packages. Coats vs. Merrick Thread 
Co., 140 U7. S., 562, 172 Fed., 926: Centaur vs. Marshall, 
97 Fed 783, Allen BVWarsie"Co. cs. (owe Soap Co., 122 
Fed., 796, (37 L. Ed. 847): Coca-Cola Co. vs. Glee-Nol 
Bordmag Co., 22\edanole 


of 
SCHEDULE XIV. 


Defendants’ Salesmen Have Not Aided, En- 
couraged, or Induced Retail Dealers to 
Sell Defendants’ Goods As the 
Goods Of Plaintiff. 


enti called a mune ot witnesses in an cifort to 
prove that defendants’ salesmen had endeavored to in- 
duce them to sell defendants’ product as and for plain- 
tiffs product, but instead of proving what they had been 
summoned to prove, they proved the Cxachrexeise, or 
MMSLATiGe ; 


E. Rk. ALBRIGHT, of Albright & Wood, retail drug- 
gists, Mobile, Ala. (Rec., 546): 


Tiemcanted to sell atyruyp ealled Dope. * * * 
He said it was to be supplied when people asked for 
‘dope, and that they had the name ‘Dope’ copy- 
righted, &c., and that I had just a much right to 
give a man “lope when he asked for ‘dope’ as I 
did to give him Coca-Cola when he asked for ‘Coca- 
Cola, and he hased his argument on these facts,— 
he did't try to sell it as a substitute for Coca-Cola.” 


ie WOOD ot the firm of Albright & Wood, Mlo- 
pilewAla, (Rec., 566): 


“The representative of the Koke Company did not 
ask me to come out and substitute this product for 
‘Coca-Cola.’ ” 


Mig re NUGUSIE CAPDAU, retail drigeist, 
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New Orleans, la, (lec, "62-), tells aslongsctony 
about some man he had never seen before and whom 
he has never seen since, whose name he didn’t get, 
and the only thing about whom he can remember is 
that he had a black mustache. (Rec., 666). 

No one in the employ of defendants ever had a 
black niistachte, Ceca lol stale). lhe oilyaper 
son in this record with a black mustache is plain- 
(iit srchietceteciives Ii el terce 


GEORGE Cy RERSPR ON a retail druceist Damian. 
WeNaicy (ecw Sli) i tella abouts themcpiesemanen: 
made to him by a salesman of some concern in no 
Way colmected with the defendants, lhe ianiio 
called on him was a representative of the Coke Com- 
pany, of Pane Biwi, ziransas, (wee, Sil), oie 
of defendants’ competitors. 


This is the fourth time plaintiff has quoted this testi- 
mony as evidence against defendants. \When the at- 
tention of plaintiff's counsel was first called to the fact 
that Kershaw’'s story concerned a salesman of the Pine 
Bluff company and not of the defendants, plaintiff's 
counsel readily admitted their mistake in quoting from 
this testimony. But when the case came up in the Patent 
Office the mistake was repeated, and it was repeated 
when the case was tried at New Orleans, and is again 
repeated here. ‘I'he only possible inference is that plain- 
tiff is so hard) up for evidence to sustain the pretentious 
title to its schedule five, that it just had to put this quota- 
tion in, in order to have something besides the title. 


CECIL V. ROGERS, a retaildinecict Dallas, texas, 
says: 


pel 


“T had a call from a salesman representing the 
Koke Company or [@eas, in reterence to “Koke. 
‘The salesman wanted to put in ‘Koke’ to be served 
at the fountain. While he didn’t exactly make rep- 
resentations to the effect that it could be served for 
‘Coca-Cola,’ he made mention of the fact that when 
people called for ‘coke’ give them “Noke’; and when 
thev called for ‘coke, they were more than likely to 
mean they wanted "Koke’ than ‘Coca-Cola.’ ”’ 


Crews Sree owil i 1 retadleditecict Dallas, 
Wexas. (Rec... 746) : 


hey said if people came in and asked for 
NN@ke, just to give it to them. 


T. Q. MARTIN, proprietor of the Owl Drug Store, 
Dallas. lexas. (Clkec.,. /65): 


“tle came and asked ime to sell "Koke, and said 
it Was jest as good as “Coca-C@la, from the fact 
ihtieit was bene manuiactured at Dallas, and as 
a patriotic citizen IT should sell it, and that T would 
not be deceiving the customers, because a man 
should get what he called for,—if he called for 
‘Koke’ that we should have the *Koke’ to give him.” 


E. B. THOMAS, a confectioner, Dallas, Texas. 
idiec., 760); 


“You ask if anything was said as to whether or 
not my customers would be able to tell the difference; 
well, I don’t know exactly on that, but my best 
recollection on that is that there would be no one 
that would make any kick on it at all if they called 
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for ‘coke’ and we gave them ‘Noke,—there would be 
no kick on it; that it was a first-class article, and that 
we could sell it as good as we could ‘Coca-Cola. ” 


It is true that Robert Chidsey, a soda dispenser, Mo- 
bile, Ala) (Rees Soc) says that ome ot derendants 
salesmen endeavored to get him to sell “*Koke™ for “Coca- 
Cola.” On cross-examination, however, he said (Rec., 


561): 


“Yes, sir; lL ani sure he used tlie words tml eess/ aac 
of Coca-Cola’ and not ‘as a substitute for ‘Coca-Cola.’ ” 


It is plain that this witness did not appreciate the dis- 
tinction between a proposition to sell “Noke” when 
“coke” and “dope” were called for, and a proposition to 
sell “*Noke™” when “Coca-Cola” was asked for. 


Thisallustrated by Dave Suibameiincc,.057 re 


“You ask if anything was said about substituting 
“Woke for ‘Coca-Cola’; that was one of the first 
things that he told me, that I could sell ‘Koke’ and 
‘Dope, and that the calls for ‘Coca-Cola,’ the pub- 
lic wouldn't know it, and couldn't tell the difference. 
ee rats pretty unelieninat he satdy 1 think, 
after first trying to induce me to buy his syrup, as 
I understood it, as a substitute for ‘Coca-Cola.’ 
“oe * | said, Well, | am goingito see that they do 
not serve it.’ He says, ‘How are you going to do 
'that?? Then I showed him a sign on the fountain 
that said, ‘If you want ‘Coca-Cola,’ please call for 
it by its correct namie. thatthe only cola drink 
we serve at this fountain. Then, in addition to 
that, that when a customer calls (07 Coca-C ola. — 


320 


that is, when they call for ‘coke’ or ‘dope,’—to tell 
them they want ‘Coca-Cola. ” 


Bauer makes it plain that the salesman evidently told 
him that he could sell “*Koke” when “coke” and “dope” 
were asked for, and he construed that as a proposition to 
sell “Koke” when “Coca-Cola” was asked for; and, in 
giving his testimony months later, in endeavoring to re- 
peat what the salesman had said, he used his ozen 
language and not that of the salesman, and substituted 
the words “Coca-Cola” for what the salesman had said, 
—'coke” and “dope.” And that is evidently how Robert 
Chidsey came to make the statement that the defendants’ 
salesman told him he could sell defendants’ products as 
and for plaintiff's, because all the other witnesses agree 
that defendants’ salesmen not only were not endeavoring 
to get dealers to pass off other goods for plaintiff's goods, 
but were denouncing substitution as a fraud and an 
evil, and urging dealers not to substitute “Coca-Cola” 
when *Koke”™ and **Dope” were asked for. It does not 
seem reasonable that a salesman would in one breath de- 
nounce as a fraud what he was about to ask the dealer 
to do in the next breath. 


IC Hk Dao On i, 
AUGUSTINE Bali lll ETON 
Attorneys for Defendants- 


